Before the

Administrative Hearing Commission

State of Missouri

LABELLA ENTERPRISES, INC., d/b/a 
)

HAMPTON INN CAPITAL MALL, 
)



)



Petitioner,
)




)


vs.

)

No. 03-1903 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We grant the Director of Revenue’s (Director) motion for summary determination because Labella Enterprises, Inc., d/b/a Hampton Inn Capital Mall, was not the proper party to bring a claim for a refund of sales tax paid on its electricity usage.  We deny Three Rivers Electric Cooperative’s (Three Rivers) motion for intervention and summary determination because Three Rivers did not first bring a refund claim before the Director.  

Procedure


On September 18, 2003, Labella filed a complaint challenging the Director’s August 27, 2003 final decision denying its claim for a refund of sales tax paid on its purchases of electricity.  On October 3, 2003, the Director filed a motion for summary determination, asserting that Labella does not have standing to apply for the sales tax refund.  We gave Labella until October 27, 2003, to respond to the Director’s motion, but it did not respond.  On October 24, 2003, Three Rivers 

filed a motion to intervene and for summary determination.
  On October 28, 2003, the Director filed a response to Three Rivers’ motion.  

Findings of Fact


1.  On or about July 18, 2003, Labella submitted to the Director a claim for a refund of $5,882.52 in sales tax paid on its purchases of electricity from June 1998 through June 2003.  


2.  On or about August 27, 2003, the Director denied the refund claim because it was not filed by the party legally obligated to remit the sales tax.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Labella has the burden to prove that it is entitled to the refund.  Sections 136.300.1 and 621.050.2.


Section 144.190.1 provides:  

If a tax has been incorrectly computed by reason of a clerical error or mistake on the part of the director of revenue, such fact shall be set forth in the records of the director of revenue, and the amount of the overpayment shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.525, and the balance shall be refunded to the person legally obligated to remit the tax, such person’s administrators or executors, as provided for in section 144.200.  

L. 2003, H.B. 600 (emphasis added).  The seller – not the purchaser – is the party legally obligated to remit the sales tax, and is thus the proper party to bring a sales tax refund claim.  Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834-35 (Mo. banc 2002).  Labella’s remedy is to prevail upon the electric company, the statutory remittor of the sales tax, 

to apply for the refund.  Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331, 336 (Mo. banc 1996).
  We grant the Director’s motion for summary determination.  


Instead of prevailing upon the electric company to file a refund claim, Labella has apparently prevailed upon Three Rivers, as the supplier and seller of the electricity, to file a motion to intervene and for summary determination.  Our Regulation 1 CSR 15-3.390 provides that we “may” allow interested persons to intervene in a case before this Commission.

However, this Commission may not rule on refund claims that are filed before it and were not first filed with the Director, nor may we rule on grounds that have not first been presented to the Director.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360-1 (Mo. banc 1995).  Therefore, Three Rivers, as the seller of the electricity, must first bring its refund claim before the Director.  We cannot simply substitute Three Rivers for Labella as a party in this case.  If the Director denies Three Rivers’ refund claim, it may appeal to this Commission at that time.  We deny Three Rivers’ motion for intervention and summary determination.


SO ORDERED on November 3, 2003.



________________________________



KAREN A. WINN



Commissioner

	�This motion was filed by the same attorney who entered an appearance for Labella.  





	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�In Kansas City Power and Light Co. v. Director of Revenue, 83 S.W.3d 548 (Mo. banc 2002), the electric company properly followed this procedure in bringing the claim for a refund of sales tax paid by a hotel on electricity usage.  
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