Before the

Administrative Hearing Commission

State of Missouri

JOHN KUPKA,
)



)



Petitioner,
)




)


vs.

)

No. 00-0088 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 10, 2000, John Kupka filed a petition challenging the Director of Revenue’s notice of adjustment, which adjusted the 1998 tax return for John and Diana Kupka and assessed a deficiency.  The Kupkas assert that the Director does not have statutory authority to recalculate their federal adjusted gross income.


The Director issued a notice of deficiency to the Kupkas on January 26, 2000.  The Kupkas did not file a protest of that notice with the Director.  The Director did not issue a final decision to the Kupkas concerning the 1998 tax year.  


This Commission convened a hearing on the petition on September 21, 2000.  John Kupka presented his case.  Associate Counsel Joyce Hainen represented the Director.  


The matter became ready for our decision on December 5, 2000, when the parties notified this Commission that they would not file written arguments pursuant to the briefing schedule.

Findings of Fact

1. The Kupkas resided in Missouri for all of 1998. 

2. In 1998, John Kupka received a distribution in the amount of $31,751 from his retirement plan held with Dreyfus Trust Company (Dreyfus) as set forth on the 1998 Form 1099-R issued by Dreyfus.   

3. In 1998, John Kupka received a distribution in the amount of $8,339 from his retirement plan held with United Missouri Bank as set forth on the 1998 Form 1099-R issued by the bank.

4. For the 1998 tax year, the Kupkas filed an application for an automatic extension of time to file their Missouri and federal individual income tax returns.  

5. On or about August 15, 1999, the Kupkas filed their 1998 federal income tax return with the I.R.S. and reported a combined federal adjusted gross income of $0.  

6. On or about August 15, 1999, the Kupkas filed their 1998 combined Missouri individual income tax return with the Director and included a copy of their federal return.  On their Missouri return they reported:




Diana Kupka 
John Kupka



Federal adjusted gross income

$0
$0



Missouri adjusted gross income

$0
$0



Missouri taxable income

$0
$0



Missouri tax

$0
$0



Refund

$0
$0



Amount due 

$0
$0

7. The Kupkas have not paid any Missouri income tax for 1998. 

8. On October 27, 1999, the Director issued a notice of adjustment indicating that the Kupkas’ 1998 combined Missouri individual income tax return was adjusted as follows:




Diana Kupka 
John Kupka



Federal adjusted gross income

$0
$40,090



Missouri modifications


0



Missouri adjusted gross income

$0
40,090



Missouri standard deduction


     7,100



Personal exemptions


     2,400



Missouri taxable income


   30,590



Missouri tax


     1,610



Missouri withholding credit


0



Estimated tax payments


0



Tax amount due 


     1,610

9. The notice of adjustment indicated that the Kupkas owed tax of $1,610, additions of $80.50, and accrued interest for the 1998 tax year.  This notice contained the following language:  “If you do not agree with our changes, simply send the requested information to the above address[.]” 

10. On November 6, 1999, the Kupkas mailed the Director a letter stating that the notice of adjustment was made in error, and they enclosed another copy of their federal return.

11. On December 14, 1999, the Director’s Division of Taxation and Collection issued a letter to the Kupkas that stated:

Thank you for the information received November 9, 1999, regarding your 1998 Missouri Individual Income Tax Return(s).

To appeal, you must file a petition with the Administrative Hearing Commission within 30 days after the date the Final Decision
was mailed or the date it was delivered, whichever date is earlier.  Appeals must be made with the Administrative Hearing Commission, P.O. Box 1557, Jefferson City, Missouri 65102-1557.

If you have any questions, a collection specialist will assist you by telephone or you may write the Division of Taxation and Collection at the above address.

(Emphasis added.)

12. On January 10, 2000, the Kupkas filed their appeal with this Commission.

13. On January 26, 2000, the Division of Taxation and Collection issued a notice of deficiency indicating that the Kupkas owed tax of $1,610, additions of $80.50, and accrued interest for the 1998 tax year.  This notice contained the following language:  

If you do not agree that you owe the amounts shown on this Notice of Deficiency, you may file a protest with the Department of Revenue. . . .  The protest must be filed with the Department of Revenue within sixty (60) days (150 days if you live outside the United States) after the date this Notice of Deficiency was mailed or the date it was delivered, whichever date is earlier. . . .  If the Department does not agree with your protest, you will be notified of the Department’s decision in writing and you may file an appeal of that decision with the Missouri Administrative Hearing Commission.” 

14. The Kupkas did not file a protest of the notice of deficiency with the Director.  The Director did not issue a final decision to the Kupkas concerning the 1998 tax year.  

15. The Director normally issues a notice of adjustment and allows the taxpayer approximately 40 days to pay before the Director issues a notice of deficiency.  If a taxpayer files a protest of the notice of deficiency with the Director within 60 days, then the Director issues a final decision.  The Director’s final decision notifies the taxpayer that he or she may file an appeal with this Commission within 30 days.  

16. If the Director does not receive a protest in response to the notice of adjustment, the Director will not issue a final decision.

17. The Director did not issue a final decision to the Kupkas because the Director did not receive a protest from the Kupkas.  

18. After the Director is notified that an appeal is filed with this Commission, the Director suspends its collection process and issues no additional notices to the taxpayer.

Conclusions of Law

I.  Jurisdiction


Because we have only such jurisdiction as the statutes give us, we examine our jurisdiction in every case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.  J. Devine, Missouri Civil Pleading and Practice, § 24-5 (1986). 


We have jurisdiction to hear an appeal from “any finding, order, decision, assessment, or additional assessment” made by the Director.  Section 621.050.1.
  
Section 621.050.1 requires that a petition for review of a decision or assessment of the Director be filed within 30 days after the Director mails his decision or assessment.  However, that statute requires the Director to include specific language in his decisions to inform the taxpayer of the right to appeal to this Commission within 30 days.  If the decision does not contain this language, the 30-day period does not start to run.  Witte v. Director of Revenue, No. 90-000641 RI (Mo. Admin. Hearing Comm’n Dec. 31, 1990).  


The Kupkas filed their appeal with this Commission after the Director issued the notice of adjustment and before the Director issued the notice of deficiency.  The Kupkas did not subsequently file a protest with the Director under section 143.631.1, and the Director did not issue a final decision under section 143.641.  When a taxpayer fails to file a protest with the Director, the notice of deficiency becomes a final assessment “[s]ixty days after the date on which it was mailed[.]”  Section 143.621.


In other cases, the Director has unsuccessfully argued that unless the taxpayer files a protest with the Director, the Director is not required to issue any notice of the finality of his 

decision and the taxpayer has no right to appeal to this Commission.  See Witte v. Director of Revenue, No. 90-000641 RI (Mo. Admin. Hearing Comm’n Dec. 31, 1990); Mallinckrodt, Inc. v. Director of Revenue, No. RI-81-0152 (Mo. Admin. Hearing Comm’n May 7, 1985).  Those cases cite the statutory language, which states that the taxpayer “may” file a protest.  This language is discretionary, not mandatory.  It provides for a discretionary protest to the Director and a time frame within which the decision becomes final by operation of law.  Therefore, the legislature has not intended for a failure to file a protest to preclude the right to appeal to this Commission.


Although the Kupkas did not file a protest with the Director, they did not lose their right to appeal to this Commission.  They simply filed their appeal prematurely, obviously in response to the Director’s letter of December 14, 1999.  (See Finding 11.)  We have jurisdiction to hear their petition.


The Kupkas have the burden to prove that they are not liable for the amounts assessed.  Sections 621.050.2 and 136.300.  We must do what the law requires the Director to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

II.  Tax


The Kupkas argue that the Director does not have statutory authority to recalculate their federal adjusted gross income.  The amount of a taxpayer’s federal adjusted gross income is 

reported on the Missouri return and is used to compute the Missouri adjusted gross income pursuant to section 143.121.1, which provides:


The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.


The Director asserts that the Kupkas’ return was examined and corrected pursuant to the statutory authority set forth in section 143.611.1, which provides in part:

As soon a practical after the return is filed, the director of revenue shall examine it to determine the correct amount of tax.  If the director of revenue finds that the amount of tax shown on the return is less than the correct amount, he shall notify the taxpayer of the amount of the deficiency proposed to be assessed.   


Section 143.611.1 requires the Director to examine the return, determine the correct amount of tax, and notify the taxpayer of a proposed deficiency to be assessed.  Therefore, the Director has an affirmative duty not only to examine and correct a return, but also to assess a deficiency if a taxpayer fails to report on the Missouri return the correct amount of federal adjusted gross income.  Although Missouri taxable income is based on federal adjusted gross income, section 143.121, Missouri is not bound by the federal determination of federal adjusted gross income.  Buder v. Director of Revenue, 869 S.W.2d 752, 753-54 (Mo. banc 1994).


The Director argues that the Kupkas owe Missouri income tax as assessed pursuant to sections 143.011 and 143.121.  Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  Section 143.121 provides that a Missouri resident is taxable on all income.  See Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  The Kupkas were residents of Missouri in 1998.  They are subject to Missouri income tax pursuant to sections 143.011 and 143.121.  


Federal law allows special tax treatment for retirement plans as long as the plan meets the qualification requirements for the establishment and distribution of the funds.  26 U.S.C. sections 401-421.  The employer receives a deduction for contributions made to the plan.  26 U.S.C. section 404.  The employee receives tax deferrals for amounts contributed to the plan and for earnings on the contributions until a distribution occurs.  26 U.S.C. section 401.  When these amounts are distributed to the retiree, they are included in the retiree’s federal gross income.  26 U.S.C. section 401.  Therefore, when John Kupka received taxable distributions in 1998 from his retirement plans in the amount of $40,090, this amount was included in his federal adjusted gross income and reported on his Missouri return.

A.  Missouri Adjusted Gross Income


The Kupkas’ Missouri adjusted gross income is their federal adjusted gross income, subject to the modifications in section 143.121.  The Kupkas’ federal adjusted gross income is $40,090 for 1998.  They are not entitled to modifications under section 143.121.  Therefore, their Missouri adjusted gross income is $40,090 for 1998. 

B.  Missouri Taxable Income


Under section 143.111, the Kupkas’ Missouri taxable income is their Missouri adjusted gross income with the following deductions. 


Section 143.111(1) deducts:  “[e]ither the Missouri standard deduction or the Missouri itemized deduction[.]” (emphasis added).  Section 143.131 provides:  


1.  The Missouri standard deduction may be deducted in determining Missouri taxable income of a resident individual unless the taxpayer or his spouse has elected to itemize his deduction as provided in section 143.141.


2.  The Missouri standard deduction shall be the allowable federal standard deduction.


The Kupkas did not elect to itemize their deductions.  They are entitled to the Missouri standard deduction, which is equal to the allowable 1998 federal standard deduction.  The federal standard deduction for married taxpayers filing jointly is $7,100 for 1998.  26 U.S.C. section 63.    Therefore, the Kupkas are entitled to a Missouri standard deduction of $7,100 pursuant to section 143.131. 


In order to compute Missouri taxable income, section 143.111(2) provides for a reduction by:  “[t]he Missouri deduction for personal exemptions[.]” (emphasis added).  Section 143.151 provides in part:

[A] resident shall be allowed a deduction of one thousand two hundred dollars for himself or herself and one thousand two hundred dollars for his or her spouse if he or she is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, the Kupkas are entitled to personal exemptions of $2,400.  Therefore, the Kupkas’ Missouri taxable income for 1998 is $30,590 ($40,090 – $7,100 – $2,400 = $30,590).

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on the Kupkas' Missouri taxable income is $1,610 for 1998.  The Kupkas did not pay any tax for 1998.  Therefore, the Kupkas owe $1,610 in Missouri income tax for 1998. 

III.  Additions


Section 143.751.1 imposes a five percent addition to tax if any part of the deficiency is due to negligence or intentional disregard of rules and regulations.  As used in the statute, “negligence is the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d at 872.  The standard is an objective one, measured by what a “reasonable and ordinarily prudent person would do under the circumstances.”  Id.  


The Kupkas submitted their 1998 income tax return indicating all income and taxes as zero amounts.  They did not present a reasonable argument that they are not subject to Missouri tax.  We therefore conclude that they were negligent and are liable for additions to tax of $80.50 ($1,610 x .05 = $80.50).

IV.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, we conclude that the Kupkas owe interest as assessed, plus additional accrued interest.  

Summary


For 1998, the Kupkas are liable for Missouri income tax of $1,610, additions of $80.50 and accrued interest until paid.  


SO ORDERED on March 9, 2001.



________________________________



WILLARD C. REINE



Commissioner

�The letter does not state what it means by “Final Decision.”  The letter itself is not a final decision because the Director does not issue a final decision until after he has issued a notice of adjustment and a notice of deficiency.  (See Finding 15.)


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted. 





�Because a notice of deficiency becomes a final assessment 60 days after the date it is mailed, a taxpayer that receives a notice of deficiency that becomes a final assessment should also receive the notice requirements of section 621.050.
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