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DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)



)



Petitioner,
)




)


vs.

)

No. 11-1649 DI



)

JOHN S. KUHN,

)




)



Respondent.
)

DECISION 


John S. Kuhn is subject to discipline because he filed a false police report in order to induce his insurance company to pay off the lien holder on his vehicle, and because he failed to inform the Director of the Department of Insurance, Financial Institutions and Professional Registration (the “Director”) about the criminal proceedings against him.
Procedure


The Director filed a complaint on August 10, 2011, seeking this Commission’s determination that cause exists to discipline Kuhn’ insurance producer license.  Kuhn was served with a copy of the complaint and our notice of complaint/notice of hearing on September 21, 2011.  

On October 27, 2011, the Director filed a motion for summary decision (“the motion”).  Kuhn filed an answer to the complaint on October 28, 2011.  We held oral argument on the motion on November 22, 2011.  Our Regulation 1 CSR 15-3.446(6)(A) provides:  
The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 
The Director’s evidence consists of certified copies of records from the St. Peter’s Police Department (“the police records”) and other records that are not certified or otherwise adequately authenticated.  However, Kuhn did not deny most of the allegations in the complaint, and he admitted many of them during the oral argument.  We deem those allegations in the complaint Kuhn did not deny or otherwise contest in his answer or in his oral argument to be admitted as facts. Therefore, we rely on the police records, the allegations in the complaint that Kuhn did not deny, and Kuhn’s testimony to make our findings of fact.
Findings of Fact

1. On January 31, 2009, the Missouri Department of Insurance, Financial Institutions and Professional Registration (the “Department”) issued Kuhn an insurance producer license which expired on January 30, 2011.
  
2. On May 30, 2008, Kuhn reported to the St. Peter’s Police Department that his 2006 Chevy Silverado had been stolen.

3. Kuhn filed an insurance claim with American Family Insurance for the vehicle, which paid off the lien holder on June 19, 2008.
4. The Macon County sheriff’s department recovered Kuhn’s vehicle on January 23, 2009.  Kuhn fully reimbursed American Family Insurance on or before January 29, 2009.

5. The St. Peter’s police department contacted Kuhn in April 2009 to inquire about the matter.  Kuhn admitted to hiding the vehicle and reporting it stolen in order to “get out from underneath the payment.”

6. On May 1, 2009, Kuhn was charged with, and subsequently pled guilty to, making a false report, a Class B misdemeanor, in the St. Charles County Circuit Court.  He received a suspended imposition of sentence with two years’ probation.

7. Kuhn never reported to the Director the fact that he was charged with, or pled guilty to, making a false report.

Conclusions of Law


We have jurisdiction to hear the complaint.
  The Director has the burden of proof to show that Kuhn’s license as an insurance producer is subject to discipline.
  The Director argues that there is cause to discipline Kuhn’s license under the following provisions of § 375.141:
1.  The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes:
*   *   *
(2) Violating any insurance laws, or violating any regulation, subpoena or order of the director or of another insurance commissioner in any other state;
*  *  *

(7) Having admitted or been found to have committed any insurance unfair trade practice or fraud[.]
*  *  *

7. Within thirty days of the initial pretrial hearing date, a producer shall report to the director any criminal prosecution for a felony or a crime involving moral turpitude of the producer taken in any jurisdiction.  The report shall include a copy of the indictment or information filed, the order resulting from the hearing and any other relevant legal documents.

Violating Law/Regulation – Subdivision (2)

The Director argues that Kuhn was prosecuted for a crime involving moral turpitude and failed to report this to the Director.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

We have previously decided that making a false report is a crime of moral turpitude.
  Kuhn did not inform the Director when he was charged or when he pled guilty.  He failed to comply with 
§ 375.141.7.  Hence, he violated an insurance law of this state and is subject to discipline under 
§ 375.141.1(2).
Fraud of Unfair Trade Practice – Subdivision (7)


Kuhn pled guilty to making a false report.  He did so because he wanted to “get out from underneath” his car payment.  This involved making a false report not only to the police, but to his insurance company so that it would pay off his lien holder.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  Kuhn committed fraud when he induced American Family Insurance to pay off his lien holder through filing a false report.  He is subject to discipline under § 375.141.1(7).

Kuhn’s Arguments

Kuhn argues that he is no longer working in the financial services industry and has no plans to do so again.  He complains about the conduct of the Department’s investigator and the 
handling of his case.  He also states that he is willing to surrender his license, that he made full restitution to his insurance company before the St. Peters police department contacted him about the recovery of his vehicle, and that he had no idea that a misdemeanor with a suspended imposition of sentence needed to be reported, as he understood that the record in his case was sealed.

Our role in this case is only to determine whether there is cause to discipline Kuhn’s license, not to determine the degree of discipline.  At a subsequent disciplinary hearing, Kuhn may make these arguments to the Director.
Summary


There is cause to discipline Kuhn’s insurance producer license under § 375.141.1(2) and (7).  We cancel the hearing.

SO ORDERED on December 19, 2011.


_________________________________


KAREN A. WINN

                                                                
Commissioner

	�Kuhn was originally licensed as an insurance agent on January 30, 1997.  His license was converted to a producer license effective January 1, 2003.


�Section 621.045.  Statutory references are to RSMo Supp. 2010, unless otherwise noted.


� Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


	�Director of Public Safety v. Elder, No. 08-1014 PO (Feb. 5, 2009).  See also Brehe v. Missouri Dep’t of Elementary and Secondary Education, 213 S.W.3d 720 (Mo. App., W.D. 2007), in which the court stated that crimes involving fraud necessarily involve moral turpitude.  While filing a false report might or might not involve fraud, in this case it was part of Kuhn’s scheme to defraud his insurance company.  


	�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  
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