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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-1341 BN



)

PATRICIA KRUPP,

)




)



Respondent.
)

DECISION


Patricia Krupp is not subject to discipline. 
Procedure


On July 15, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Krupp.  Krupp received a copy of the complaint and our notice of complaint/notice of hearing on August 2, 2010.  She filed an answer on August 11, 2011.


We held a hearing on June 23, 2011.  Stephan Cotton Walker represented the Board.  Jamie J. Cox represented Krupp.  The case became ready for our decision on November 3, 2011, the date the last written argument was filed.
Findings of Fact

1. Krupp is licensed by the Board as a registered professional nurse (“RN”).  Her license is current and active, and was so at all relevant times.
2. Krupp was employed as an RN with Mary Queen and Mother Center (“the Center”) in St. Louis, Missouri, from January 14, 2009 through May 5, 2009.
3. On May 5, 2009, Krupp was working the 3:00 p.m. to 11:00 p.m. shift at the Center.  She was assigned to care for patient I.S.
4. When Krupp went on her shift, the day nurse told her that I.S. lacked an appetite and that her doctor had been called.  The nurses were awaiting the doctor’s return call.
5. At the Center, Krupp was very busy with paperwork from admissions, counting narcotics, answering phone calls, doing accu-checks,
 and administering insulin.  She felt overwhelmed and did not always have time to do routine checks on patients.
6. I.S.’s daughter went to the nurse’s station to report that her mother was not doing well.  Krupp advised her that the doctor had been called and said she could give her mother medication for nausea, but the daughter refused the medication.  She left the nurse’s station.
7. About 40 minutes later, I.S.’s daughter went back to the nurse’s station and told Krupp she thought her mother was not breathing.  Krupp went to I.S.’s room with her stethoscope and pulse oximeter.

8. Krupp noted that I.S. had no respirations or pulse.  Krupp was trained to call 911 before beginning CPR on an adult patient. There was no way to call 911 from I.S.’s room, so she walked back to the nurse’s station to get paper to write on and told a nurse to call 911.

9. A nurse has a duty in such a situation to ascertain a patient’s “code” status, meaning whether a patient should be resuscitated and given CPR (“full code”), or should not be resuscitated (“DNR”).  I.S. was a full code, but Krupp did not know that.  She tried to find I.S.’s chart so that she could ascertain her code status, but could not find the chart.

10. Krupp’s supervisor went to the nurse’s station and found I.S.’s chart.  She got a crash cart, and 6 or 7 nurses went to I.S.’s room.  Krupp and another nurse began CPR.  CPR continued until emergency personnel arrived, but I.S. died.
11.  The time that elapsed between Krupp’s discovery that I.S. had no pulse or respirations and the beginning of CPR on I.S. was approximately a minute and a half.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Krupp has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence[.] 
Evidence


The evidence we consider in this case consists of Krupp’s live testimony, her admissions, and her contemporaneous written statement.  The Board also offered the affidavit of its investigator and her investigative report, which consists largely of summaries of interviews with Krupp and other nursing employees of the Center who were present on May 5, 2009.  It also contains the complaint to the Board, a “facility self report,” and unsworn statements of several employees.  Krupp objected to all of this as hearsay.  We admitted the investigator’s report as a business record of the Board, but we took note that Krupp’s hearsay objection to most of its contents was well-founded.  As noted by the court in Edgell
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“It is generally recognized that the business records exception does not make admissible anything contained in the record or report which would not be admissible if testified to by the maker of the record or report. Consequently, ... the content of a police report which was not the result of the reporting officer's own observations, but was the product of statements made to the officer by third persons, could not be admitted into evidence under the business records exception to the hearsay rule, unless the third party making the statement was under a business duty to do so.” Annot., Police
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While the particular subject of Edgell was a police report, we have applied this principle in numerous cases,
 and it applies here as well.  We consider the investigator’s summary of her interview with Krupp, but we disregard the other hearsay statements in the report.
Professional Standards – Subdivision (5)


The Board alleges that Krupp’s conduct in this case constituted misconduct, incompetence, and/or gross negligence in the performance of the functions or duties of an RN.  
Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We follow the analysis of incompetency in a disciplinary case from the Supreme Court.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


In particular, the Board alleges that I.S.’s daughter told Krupp that I.S. was having trouble breathing before she later told her that she had stopped breathing, and that Krupp should have checked on I.S. earlier.  It also alleges that when Krupp discovered that I.S. had no pulse or respirations, she went back to the nurse’s station and resumed her paperwork instead of responding to the situation, and that she should have ascertained I.S.’s code status.  The Board has not proven its factual allegations, and it offered no admissible evidence to establish that Krupp should have checked on I.S. sooner than she did.  Krupp testified that she tried to ascertain I.S.’s code status but could not find her chart.  The fact that someone else located it shortly thereafter proves nothing.   


The Board argues that even if we discount the hearsay in the investigative report, Krupp’s own inconsistent statements cast doubt on her credibility.  But to the extent that her sworn testimony at the hearing was inconsistent with the investigator’s summary of Krupp’s statements in her interview, we give greater weight to the former, which was a) under oath, and b) in her own words.  A summary of a party’s unsworn statements is simply not equal to the party’s sworn testimony.  Several of the other “inconsistencies” are minor in nature, and they are not enough to prove the Board’s case.


A nurse who fails to check on a patient who is having trouble breathing, who makes no attempt to ascertain the code status of a patient who has stopped breathing, or who does not administer CPR to a full code patient, would certainly be subject to discipline for misconduct, incompetence, or gross negligence, or some combination thereof.  But the Board did not offer admissible evidence to make such a case against Krupp.  She is not subject to discipline under 
§ 335.066.2(5). 
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  For the reasons discussed in the preceding section, we do not find that Krupp violated the professional trust relationship with her patient or her colleagues.  She is not subject to discipline under § 335.066.2(12).
Summary


Krupp is not subject to discipline.

SO ORDERED on December 15, 2011.


________________________________



KAREN A. WINN


Commissioner
	�Although this term is not defined in the record, we infer that it is a check of a patient’s blood sugar level.


	�The parties argue about how much time elapsed, and the evidence is not completely consistent.  However, all agree that the time was brief, and we do not consider the inconsistencies in Krupp’s statements, which amount to a matter of seconds in the amount of time it took her to walk to the nursing station, look for the chart, and return to I.S.’s room, to be especially meaningful given the exigent circumstances in which Krupp and others were presumably distracted by the need for immediate action and not consulting their watches or clocks.
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