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DECISION 


Krispy Kreme Doughnut Corporation (“Krispy Kreme” or “Petitioner”) is not entitled to a refund of sales tax paid on food items.
Procedure


Krispy Kreme filed a complaint on July 12, 2006, challenging the Director of Revenue’s (“the Director”) denial of its sales tax refund claim.  Krispy Kreme filed a motion for summary determination on April 17, 2009.
  The Director filed a response and cross-motion on May 26, 2009.  Krispy Kreme filed a response on June 26, 2009.  The Director filed a reply on July 13, 2009.  Krispy Kreme filed a reply on August 11, 2009.  By order dated February 4, 2010, we denied both motions on the ground that there was a genuine issue of material fact as to whether 
Krispy Kreme’s goods were “those products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. 2012.”

On June 17, 2010, Krispy Kreme filed a renewed motion for summary decision.  The Director filed her response and cross-motion on July 20, 2010.  The matter became ready for our decision on August 23, 2010, when Krispy Kreme filed its reply.


Our Regulation 1 CSR 15-3.446(5)(A) provides:  

The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 
Findings of Fact


1.
Between April 2003 and December 2005, the tax periods at issue (the “tax periods”), Petitioner owned and operated five Krispy Kreme stores in Missouri.  Those stores were located in Branson, Springfield (two stores), Kansas City and Independence, and their operations were the same in all material respects from store to store.  The Kansas City store is no longer open, but was open during the tax periods. 

2.
The stores are engaged in the production and the retail and wholesale sales of premium donuts.  The establishments also sell related food items such as bagged coffee beans and ground coffee, coffee and related coffee drinks, hot chocolate, milk, bottled water, bottled juices, and other soft drinks.  Some of the coffee drinks and hot chocolate are served in a hot state.  Certain drinks are served in a chilled state and donuts are sometimes sold in a warm state.  The remainder of Petitioner’s products are sold at room temperature.

3.
Over 30% of Petitioner’s sales at the Missouri establishments are of donuts to retailers who resell those donuts.  Those wholesale transactions are not at issue in this case.  

4.
When added to sales of donuts sold by the dozen or more, over 20% of the total retail gross receipts for each establishment was derived from products not prepared by the establishments (ground coffee, bagged coffee beans, bottled water and juice, bottles and cartons of milk, and bottled soft drinks).

5.
Petitioner analyzed its donut sales during the tax periods and determined that more than 20% of retail sales during the tax periods were of donuts that were prepared more than one hour before they were sold.

6.
Petitioner conducted customer interviews at its stores for several days and determined that more than 20% of the stores’ gross retail receipts during those days derived from sales of food or drink for off-premises consumption.  

7.
When Petitioner filed its original Missouri sales tax returns for the tax periods, Petitioner’s state tax manager was unaware that Missouri had a lower sales tax rate for food sales.  Petitioner remitted sales tax at the full sales tax rate (4.225%) on all of its retail sales at the Missouri establishments.  

8.
Petitioner filed a claim for a refund of 3% of the sales tax that it remitted on its sales of donuts, non-hot beverages, juices, milk, coffee beans, and ground coffee that its customers purchased.  The refund claim does not include the remaining 1.225% state sales tax, local sales tax on any retail sales, any tax remitted on retail sales of products sold for consumption on the premises, or any tax remitted on sales of drinks, such as coffee or hot chocolate, that were served in a hot state.  The Kansas City store’s sales are not part of the refund claim because almost all of its sales were for resale.

9.
The original refund claim was for $324,237.33.  Subsequent to filing its appeal with this Commission, Petitioner reduced its refund claim by $46,245.13, the tax on sales that were 
“dine in” (consumption on the premises of Missouri establishments).  Petitioner’s refund claim is now $277,992.20.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Petitioner has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  


Section 144.020.1 imposes the state sales tax at a rate of four percent on all sales of tangible personal property.  In addition to the four percent sales tax imposed by § 144.020, Mo. Const. art. IV, §§ 43(a) and 47(a) impose state sales taxes for conservation and state parks, resulting in a total state sales tax rate of 4.225%.  The constitutional taxes are not at issue in this case, nor are any local sales taxes.  A statute imposing a tax is strictly construed in favor of the taxpayer and against the taxing authority.


Petitioner claims a reduced sales tax rate on sales of food and drinks under § 144.014, RSMo Supp. 2009, which provides: 

1.  Notwithstanding other provisions of law to the contrary, beginning October 1, 1997, the tax levied and imposed pursuant to sections 144.010 to 144.525 and sections 144.600 to 144.746 on all retail sales of food shall be at the rate of one percent. . . .  

2.  For the purposes of this section, the term “food” shall include only those products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. Section 2012, as that section now reads or as it may be amended hereafter, and shall include 
food dispensed by or through vending machines.  For the purpose of this section, except for vending machine sales, the term “food” shall not include food or drink sold by any establishment where the gross receipts derived from the sale of food prepared by such establishment for immediate consumption on or off the premises of the establishment constitutes more than eighty percent of the total gross receipts of that establishment, regardless of whether such prepared food is consumed on the premises of that establishment, including but not limited to, sales of food by any restaurant, fast food restaurant, delicatessen, eating house, or café. 
I.  Are the sales at issue sales of food for purposes of § 144.014?

Petitioner first argues that the types of food sold by the Krispy Kreme stores are, indeed, “food” for purposes of § 144.014.2.  The Director agrees that the food items sold by Petitioner are of the type that can be purchased by food stamps.  However, she points out that “food,” for purposes of § 144.014,

shall include only those products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. Section 2012, as that section now reads or as it may be amended hereafter[.]

As 7 U.S.C. 2012(k) defines “food” as 

any food or food product for home consumption except alcoholic beverages, tobacco, and hot foods or hot food products ready for immediate consumption[,]

the Director concludes that qualifying food for purposes of § 144.014 must also be “for home consumption,” and that Petitioner has not met its burden to show that the sales at issue were “for home consumption.”

Petitioner points out the broad reference to the “provisions of the Federal Food Stamp Program” in the statute and relies on the definition of food contained in the federal regulations implementing that program.  The former federal food stamp program has been renamed as the 
Supplemental Nutrition Assistance Program (“SNAP”).
  7 CFR § 271.2 defines “eligible foods,” for purposes of the SNAP, as: 

(1) Any food or food product intended for human consumption except alcoholic beverages, tobacco, and hot foods and hot food products prepared for immediate consumption[.]


Petitioner would have us focus on this definition and ignore the “for home consumption” language found in 7 U.S.C. 2012(k).  It bolsters this argument by offering the deposition testimony of Rachel Traver, the assistant deputy director for the family support division of the Department of Social Services, and an affidavit from Charlene Adams, a Missouri food stamp recipient, to prove that there is no requirement that food or food products purchased with food stamps be purchased for home consumption.  The Director objects to both.  We sustain the objections.
  Traver, although clearly knowledgeable about many aspects of Missouri’s food stamp program, testified that she “[did not] actually work on the retail side[,]”
 and that she does not regulate “that [the retail] side of it.”
  More importantly, for the reasons explained below, we believe that neither her testimony nor Adams’ affidavit is relevant.

There are obvious differences between the definition found in the federal statute and the one found in the federal regulation.  Most notably, for purposes of this dispute, the statute contains the phrase “for home consumption” and the regulation does not.  Instead, the regulation requires that food be “intended for human consumption,” a considerably broader category.  The Director argues that as § 144.014 is a taxing statute, it must be strictly construed in the taxpayer’s favor, which, she argues somewhat paradoxically, results in the taxpayer’s products not qualifying for the reduced tax rate under this section.  We need not apply that canon of 
statutory construction, however, because the plain language of § 144.014 restricts the type of food eligible for the reduced tax rate to:
only those products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. Section 2012, as that section now reads or as it may be amended hereafter.

(Emphasis added.)   The state’s definition of qualifying food does not say only:  

products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program. 

It also does not say:  

products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. Section 2012 and the implementing regulations thereunder.


When we consider the other ways the legislature could have worded this statute, we conclude (1) from the use of the word “only,” that the legislature intended it to be strictly construed; and (2) from the specific reference to “7 U.S.C. Section 2012 as that section  . . . reads,” that the legislature intended to restrict the qualifying foods and food products to those defined in the statute, not in the federal food stamp program generally.  Thus, “for home consumption” is part of the definition of eligible food.  Reading § 144.014.2 and 7 U.S.C. 2012(k) together, we derive the admittedly repetitive definition of qualifying food for purposes of Missouri’s reduced sales tax on food as:

Food shall include only those products and types of any food or food product for home consumption except alcoholic beverages, tobacco, and hot foods or hot food products ready for immediate consumption.


This does not, of course, end our inquiry, as we must still divine the meaning of “for home consumption.”  We have found no reported case that construes the term.  The Director 
urges that Petitioner has not met its burden to show that the products are sold “for home consumption.”  However, the Director also admits that the products sold by Petitioner that are at issue in this case – bagged coffee and coffee beans, boxes of doughnuts, cartons of milk, and bottles of water and juice – may qualify as “food” for purposes of § 144.014 “if sold by a grocery store under the assumption that sales of these items are for home consumption,” or if sold by a “seller similar to a grocery store.”
 
No party to this case seriously suggests that citizens using food stamps are asked whether they will eat the food they purchase at home, or whether grocery checkers ask the same question in deciding what rate of sales tax to apply to food purchases.  In fact, each uses similar examples in an attempt to puncture the other’s case.  7 U.S.C. 2012(k) uses two terms in contrast:  “for home consumption” and “for immediate consumption.”  It does not say:  “that are consumed at home” and “that are immediately consumed.”  We conclude that the statute was intended to draw a line, however inexact, between food generally purchased for home consumption and food generally purchased for immediate consumption.  The former, like donuts by the dozen, milk by the carton, and coffee beans by the bag, are eligible foods.  The latter, like prepared hamburgers and french fries, are not.  Applying this concept, we conclude that the foods sold by Petitioner that are at issue here are the type of food or food product contemplated by § 144.014.  The Director argues that Petitioner’s stores are actually fast food restaurants, not grocery stores or bakeries.  But for purposes of § 144.014, unlike the federal food stamp program, the type of vendor does not matter so long as it meets the other criteria set forth in the statute.  
II.  Do Petitioner’s sales meet the “20% rule”?
Although the products at issue may be qualifying food pursuant to § 144.014, sales from Petitioner’s stores will not qualify for the lower tax rate if more than 80% of the stores’ total 
gross receipts is derived from the sale of food prepared by the stores for immediate consumption, regardless of whether the prepared food is consumed on the premises of the stores.  Petitioner notes that for each of its stores, sales of the food items it does not prepare – bagged coffee, juice, milk, and bottled water – plus sales of donuts in quantities of a dozen or more total more than 20% of its gross receipts.  Put another way, for each store: 

(Receipts from food items not prepared by Petitioner) + (Receipts from donuts sold in lots of 1 dozen or more) ÷ (Total gross receipts) ≥ 20%. 

Petitioner advances three theories as to why it meets the 20% threshold.  First, Petitioner offers an affidavit, to which the Director does not object, that more than 20% of each establishment’s total retail gross receipts was from the sale of donuts sold at least one hour after they were prepared.  Because these donuts were consumed after they were sold, Petitioner points out, they were consumed more than one hour after they were prepared.  Thus, Petitioner contends that they were not prepared for “immediate” consumption.

Second, Petitioner also states that for all the tax periods and for each establishment, more than 20% of its retail gross receipts was from the sale of food transported by its customers to another location, such as a home, church, office, or park, before it was consumed.  Thus, again, the food was not “prepared for immediate consumption.”


Petitioner’s third argument is that for all the tax periods and for each establishment, the combination of the following sales was greater than 20% of total retail gross receipts:  1) the retail gross receipts from sales of bottled water, bottled juice and other drinks, cartons of milk, and bags of ground coffee and coffee beans, and 2) the sales of donuts in quantities of 12 or more.  Petitioner argues that it is reasonable to infer that donuts sold in such quantities are not sold “for immediate consumption.”

Each of Petitioner’s theories is premised on the assumption that the phrase “for immediate consumption” means “is immediately consumed.”  This is not unreasonable, but it is not the only possible interpretation of the phrase.  The Director urges instead that the phrase be construed to mean prepared food that a purchaser can consume without further preparation.

We have found no Missouri cases construing the meaning of “for immediate consumption.”
  The meaning of the phrase has been litigated in other states.  In most of those cases, however, either the state legislature has further defined the term
 or an administrative agency has promulgated regulations to do so.
  


The Supreme Court of Illinois, however, construed the phrase “for immediate consumption” in Canteen Corp. v. Department of Revenue.
  The subject of Canteen Corp. was vending machine sales, which are explicitly addressed by § 144.014 but apparently were not by Illinois’ sales tax exemption law.  Nonetheless, some of that court’s analysis is instructive.  It stated: 
The preliminary question is whether all sales of food from vending machines are sales of “food which has been prepared for immediate consumption” (emphasis added).  The statute does not specifically define that phrase or any of its constituent terms such as “prepared” and “immediate.” An undefined statutory term must be given its ordinary and popularly understood meaning.  The plain and common meaning of the term “prepare” is to make ready.  In the context of food for human consumption, food preparation would include the steps or acts necessary to make the food ready to eat. . . .
The legislature's use of the term “immediate” is also of special significance.  All food sold at retail has been either prepared for consumption or not; food prepared for immediate consumption must therefore be a subclass of food prepared for consumption. The only possible subclass other than food “prepared for immediate consumption”-that is, food made ready to be eaten without substantial delay-would be food which has reached its final stage of preparation but which is to be eaten only after a delay or at a later time.  In other terms, the timing of “immediate” begins at the final stage of preparation (which would include any reheating or mixing by the retailer).

The question arises as to when “consumption” begins.  We do not believe the legislature intended that retailers interrogate their customers as to when they plan on eating the food.  Indeed, any sort of such policing would be impractical and absurd.  Instead, we find it reasonable to create a presumption that purchases of food from establishments which sell food items primarily in individual-sized servings will be eaten without substantial delay.  The Department itself has adopted such a presumption in its regulations (86 Ill.Adm.Code 130.310(b)(2)(B), (b)(3)).

Legislative standards are to be viewed in the light of reality and are not to be stripped of common sense.  The test established by the plain and common meaning of the phrase “prepared for immediate consumption” was not meant to establish arbitrary loopholes.  For example, consider a delicatessen or catering service that prepares several dozen sandwiches or donuts in the morning.  The sandwiches or donuts sold soon after the deli or caterer begins serving would be subject to the full rate of tax because there is no substantial delay between the time the food has been made ready to be eaten and the time it is actually consumed.  It would be absurd to suggest that the sandwiches sold earlier in the day would be subject to the full rate of tax whereas the sandwiches sold later would be subject to a reduced rate.  If one of the sandwiches or donuts prepared at the same time is subject to the full rate of tax, all are.[
]
From the Illinois court’s analysis, we derive the following suggestions to aid us in our own interpretive task.  The words “prepared,” “immediate,” and “consumption” are terms in ordinary parlance.  Like the Supreme Court of Illinois, we doubt that the legislature intended “that retailers interrogate their customers as to when they plan on eating the food” they purchase.  And while the standards set forth in the statute require lines to be drawn, they were surely not meant to “establish arbitrary loopholes” under which a donut sold at 8:00 a.m. is taxed at 4.225%, but one from the same batch sold at 1:00 p.m. is taxed at 1.225%.

These interpretive suggestions are consistent with guidance from our own Supreme Court, which has established the following principles of statutory construction as applied to tax cases:

[A] tax statute is “strictly construed in favor of the taxpayer and against the taxing authority.”  A statute is construed to “ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words in their plain and ordinary meaning.”  Only when “the language is ambiguous or would lead to an illogical result” may the words be construed outside of the plain and ordinary meaning. 

The Court has also instructed that the plain and ordinary meaning can be typically derived from the dictionary.
  Finally, in trying to ascertain the intent of the legislature, we avoid interpretations of statutes that lead to an absurd, or even an unreasonable, result.
   

With those principles in mind, we turn again to Petitioner’s arguments that its stores’ sales meet the “20% rule.”  We may first dismiss Petitioner’s argument that based on its own informal survey, more than 20% of each of its establishment’s gross retail gross receipts derived from the sale of food was not meant for immediate consumption because it was transported by its customers to another location such as a home, church, office, or park.  As the Director points out, this argument ignores the language of the statute “regardless of whether such prepared food is consumed on the premises of that establishment[.]”  It further ignores the fact that even large quantities of donuts taken to an office or a Sunday school class may indeed be “immediately consumed.”  

For similar reasons, we reject Petitioner’s argument that it is reasonable to infer that donuts sold in quantities of a dozen or more are not sold “for immediate consumption.”  In making this argument, Petitioner urges us to consider that some other states have adopted a “six-donut rule,” under which the purchase of a half dozen or more donuts is assumed not to be for immediate consumption.  But the statute does not require that the donuts be consumed by one person, and it does not require that they be eaten at the establishment.  It is entirely possible for one large family, office, or Sunday school class to consume a dozen or more donuts “immediately.”  In the words of Jones v. Crystal,
 an unpublished opinion construing Connecticut’s sales tax law:

Both “a half gallon of ice cream” and “a box of a dozen donuts” are “ready for immediate consumption.”  Of course, it is unlikely that these items will be consumed by a single person, but it is similarly unlikely that a single person will consume a large pizza or a bucket of chicken. . . . A box of a dozen donuts, in any event, is typically purchased to be shared with coworkers on the day of sale.  It will be “immediately consumed” at the time of the first coffee break.[
]
(Citations to Guiness Book of Records omitted.)

Petitioner’s final argument also turns on the meaning of the word “immediate.”  Petitioner establishes through affidavit that the sales of its donuts consumed more than one hour after they were prepared, when added to its sales of food items it did not prepare, exceeds 20% of its gross receipts.  Therefore, it argues, more than 20% of its sales were of items that were not “for immediate consumption.”

“Immediate” is defined as:
 

1 : acting or being without the intervention of another object, cause, or agency : direct <the immediate cause of death> b : present to the mind independently of other states or factors <immediate awareness> c : involving or derived from a single premise <an immediate inference> 
2 : being next in line or relation <the immediate family> 
3 : existing without intervening space or substance <brought into immediate contact> b : being near at hand <the immediate neighborhood> 
4 : occurring, acting, or accomplished without loss or interval of time : instant <an immediate need> b (1) : near to or related to the present <the immediate past> (2) : of or relating to the here and now : current <too busy with immediate concerns to worry about the future> 
5 : directly touching or concerning a person or thing <the child's immediate world is the classroom> 
Thus, “immediate” has several definitions, not all of which are concerned with the passage of time.  The definitions most apt to this discussion are number one, “without intervention,” which roughly corresponds to the Director’s proffered definition of “needing no further preparation,” and number four, “occurring without loss or interval of time,” which roughly corresponds to Petitioner’s interpretation that donuts sold more than one hour after they are prepared are not “for immediate consumption.”  While both are plausible in this context, we do not believe that our legislature intended that retailers quiz or survey their customers as to when they plan to eat the food they buy.  The Director’s interpretation, therefore, yields the more reasonable result.  Petitioner has failed to meet its burden of proof to show that less than 80% of its stores’ gross receipts derive from the sale of foods prepared for immediate consumption, regardless of where the food was consumed.
Summary


Krispy Kreme is not entitled to a refund of sales taxes paid on food items sold from its stores.

SO ORDERED on December 23, 2010.



________________________________



KAREN A. WINN  



Commissioner
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