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DECISION


The license of Donald W. Kreutzer, M.D., is subject to discipline for assisting uncredentialed persons in the practice of midwifery.

Procedure


The State Board of Registration for the Healing Arts (Board) filed a complaint against Kreutzer on July 2, 2002, alleging cause to discipline his license for violations of § 334.100.2(4)(h), (5), (6), and (10).
  We held a hearing on January 8, 2003.  William S. Vanderpool, Assistant Attorney General, represented the Board.  Kreutzer represented himself.  At the close of the hearing, the parties decided not to file briefs in the case.  However, because Kreutzer was not represented by counsel, we set a briefing schedule in case Kreutzer wished to consult an attorney after the hearing 

for that purpose.  Neither party filed a brief.  The case become ready for our decision on February 26, 2003.

Findings of Fact


1.  Kreutzer has been licensed by the Board as a physician and surgeon since 1981.  His license number is MDR2B59.  His license was current and active at all times relevant to this case.


2.  Kreutzer became interested in home birth and attended a meeting of the Midwives Association of North America in 1988.  There he met Mau Blossom, a midwife practicing in southern Missouri.  She asked if she could consult with him by telephone, and he agreed.  Kreutzer signed a written agreement that Blossom sent to him.  However, Kreutzer did not attempt to determine whether Blossom was properly credentialed to practice as a midwife or develop his own written protocols for their consulting relationship.


3.  Blossom called prescriptions into pharmacies in southern Missouri under Kreutzer’s name without his knowledge.  When Kreutzer found out that she had done so, he told her not to, and she told him that she would stop.


4.  Kreutzer consulted with Blossom from 1988 until recently, when she told him that Sharon Vankirk
 was taking over her midwifery practice.  Kreutzer had never met Vankirk, but upon Blossom’s recommendation, he consulted with Vankirk on a similar basis.  Kreutzer did not attempt to determine whether Vankirk was properly credentialed to practice as a midwife.


5.  To practice as a midwife in Missouri, one must have both a registered nurse license and a document of recognition from the Missouri State Board of Nursing authorizing the practice and use of the title of midwife.  Blossom is a registered nurse in Missouri, but she is not 

recognized to practice as a nurse midwife.  Sharon Vankirk is neither a registered nurse nor eligible to practice as a nurse midwife in Missouri.


6.  In May 1999, Vankirk contacted Kreutzer by telephone and requested a prescription for Oxytocin for herself.  She told him that she was experiencing postpartum hemorrhage.  On May 6, 1999, Kreutzer wrote a prescription for Sharon Vankirk for 12 vials of Oxytocin 10 units/cc with one refill authorized.  He wrote it for that quantity because Oxytocin comes in packages of 12.  He authorized the refill in case she had a later episode of postpartum hemorrhage.  Vankirk filled the prescription at the Wal Mart pharmacy in Monett, Missouri.


7.  Postpartum bleeding can be caused by several different conditions.  Oxytocin is useful in one of those conditions, atonic uterus.  It is not useful to treat several other conditions.  Thus, a patient with postpartum bleeding should be examined to determine the cause for the bleeding.


8.  Although Vankirk told Kreutzer that she wanted the prescription of Oxytocin for her own postpartum bleeding, when an investigator examined the contents of her midwife’s kit, it contained 25 vials of Oxytocin dispensed by the Wal Mart pharmacy in Monett, Missouri.


9.  Although Kreutzer did not investigate the credentials of either Blossom or Vankirk, over the time he consulted with Blossom, he grew to trust her judgment and expertise.  When she told him that she was turning her midwifery practice over to Vankirk, he agreed to work with Vankirk on her endorsement.  Kreutzer’s primary concern was not “fulfilling all the regulations,” but in ascertaining for himself that Blossom and Vankirk were competent.  He believed that they had “medical acuity” and that “every time you dealt with them they had good judgment and they understood what was going on medically.”  (Tr. at 59.)

Conclusions of Law


We have jurisdiction over this matter.  Section 621.045, RSMo 2000.  The Board has the burden to establish grounds for discipline by a preponderance of credible evidence.  Section 621.110, RSMo 2000.

A.


The Board’s complaint cites § 334.100.2(4), which allows discipline for:


Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

*   *   *


(h) . . . dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination[.]


Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  “Ethical” relates to moral standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).

Kreutzer wrote a prescription for Vankirk without examining her.  He trusted her judgment to diagnose her own condition from his consulting experiences with Blossom and Vankirk, and he avers that no harm occurred from this practice.  Nonetheless, it is undisputed that he performed no physical examination on Vankirk, and the evidence in this case is that such an examination is indicated before treating postpartum bleeding.  Kreutzer’s conduct was intentional.  Although Kreutzer intended no harm, prescribing Oxytocin for Vankirk without examining her was unethical because it could have posed a danger to her.  We find that Kreutzer’s conduct constituted misconduct as well as unprofessional and unethical conduct.  There is no suggestion in the evidence before us that he acted dishonestly or fraudulently.  Thus, we do not find cause to discipline him for dishonesty, fraud, or misrepresentation.  

B.


The Board also claims that Kreutzer is subject to discipline under § 334.100.2(5) for:


Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.


The Board’s expert testified that prescribing Oxytocin for a patient with postpartum bleeding without examining her was potentially harmful to the patient.  Kreutzer did not rebut this testimony specifically; rather, he testified that he relied on Vankirk’s medical judgment as well as the fact that several midwives worked together, so she would have been examined by one of them before the drug was administered.  Nevertheless, in light of the fact that Kreutzer did not know whether Vankirk was attended by a certified nurse midwife, we find that the circumstances under which he prescribed the Oxytocin for her could have been harmful or dangerous to her health.


Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Incompetence includes a general lack of disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 277, 230 (Mo. App., W.D. 1990).  We have found that Kreutzer’s conduct was intentional.  Intentional and negligent conduct are mutually exclusive.  Thus, we do not find either gross or repeated negligence on his part.  We also do not find incompetence, as the Board has rested its entire case against Kreutzer on one instance of conduct,
 which we do not believe shows a “general” lack of disposition to use his professional ability.

C.

The Board alleges cause to discipline Kreutzer under § 334.100.2(10) for:


Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not registered and currently eligible to practice under this chapter; or knowingly performing any act which in any way aids, assists, procures, advises, or encourages any person to practice medicine who is not registered and currently eligible to practice under this chapter[.]

(Emphasis added.)  The Board’s complaint alleges that Kreutzer wrote the prescriptions to help Vankirk practice midwifery, and Vankirk was not a certified nurse midwife.  However, the Board offers no argument as to whether Chapter 334 licenses or regulates the profession of midwifery.  

Section 334.120 creates the Board “for the purpose of registering, licensing and supervising all physicians and surgeons, and midwives in this state,” and § 334.010 makes it unlawful for any person to “engage in the practice of midwifery in this state, except as herein 

provided.”  However, neither Chapter 334 nor any regulations promulgated under Chapter 334 provide licensing requirements for midwives.  Instead, the Board of Nursing has set forth qualifications for licensure as a nurse midwife under Chapter 335 (the Nursing Practice Act).
 

Chapter 334 does retain at least two vestigial statutes regulating the practice of midwifery.  Section 334.260 provides that “On August 29, 1959, all persons licensed under the provisions of chapter 334, RSMo 1949, as midwives shall be deemed to be licensed as midwives under this chapter and subject to all the provisions of this chapter.”  Section 334.190 restricts midwives from certain advertising practices.  More pertinently, § 334.104 and regulations promulgated under that statute by the Board jointly with the Board of Nursing regulate collaborative practice arrangements between physicians and advanced practice nurses, although they do not themselves contain credentialing requirements for nurse midwives.  

Thus, although it appears that nurse midwives are no longer “licensed by” Chapter 334, they are still “regulated by” that chapter.  We conclude that Kreutzer assisted a person to 

practice midwifery who was not eligible to practice it, and his license is subject to discipline under § 334.100.2(10).

D.

The Board cites § 334.100.2(6), which allows discipline for any:


Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

In its closing argument, the Board alluded to the “structuring arrangement” (Tr. at 72) that a physician should have in order to assist a midwife’s practice.  Though it did not cite any 

provision of law in its closing argument, we assume that the Board was referring to collaborative practice arrangements authorized under § 334.104.  

However, the complaint does not cite any rule or statute that it alleges Kreutzer to have violated, except for those under which we have already found cause to discipline his license.  For us to find cause for discipline, the Board’s complaint must not only plead facts sufficient to identify the conduct in question, but also set out a statement of the disciplinary statute or regulations alleged to be violated by such conduct.  The statute set forth must be "exact."  Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  Therefore, we cannot find cause for discipline under § 334.100.2(6).  

Summary


Kreutzer’s license is subject to discipline under § 334.100.2(4)(h), (5), and (10), but not under (6).


SO ORDERED on April 10, 2003.


_______________________________


KAREN A. WINN


Commissioner

	�Statutory citations are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


	�There was evidence that Vankirk was known by other names as well, viz:  Victoria King, Vicky King, Virginia King, Virginia Kocher, Victoria Newman, Vicky Newman, Vicky West, and Sharon King.


	�Although the prescription was for a total of 24 vials, the pharmacist told the investigator that he actually dispensed 25.  (Tr. at 9.)


	�At the hearing, the Board abandoned another allegation in its complaint also relating to prescribing for Vankirk without examining her.


	�These are found in Regulations 4 CSR 200-4.100 and 4 CSR 200-4.200, relating to advanced practice nurses.  
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