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State of Missouri

DIRECTOR OF INSURANCE,
)



)



Petitioner,
)




)


vs.

)

No. 03-0429 DI




)

PAMELA L. KRAUSE,
)




)



Respondent.
)

DECISION


Pamela L. Krause’s insurance producer’s license is subject to discipline because Krause misappropriated premium payments, which is conduct that demonstrates a lack of trustworthiness and competence.

Procedure


On March 28, 2003, the Director of Insurance (Director) filed a complaint seeking to discipline Krause’s license.  We held a hearing on November 10, 2003.  Attorney Stephen R. Gleason represented the Director.  Although notified of the time and place of the hearing, neither Krause nor anyone representing her appeared.


The matter became ready for our decision on November 10, 2003, the date the transcript was filed.

Findings of Fact

1. Krause was licensed as an insurance producer at all relevant times.  Krause surrendered her license on July 10, 2002, and the Director terminated the license on that date.

Count I

2. Krause was a broker with a right to submit risks to Gateway Underwriters Agency, Inc. (Gateway) as an agent of an insured.  Her responsibilities included selling insurance coverage, collecting premium payments, and remitting the premium payments to Gateway.

3. On September 27, 2001, Krause collected a premium payment of $600 from insured Richard Boss.

4. The premium payment belonged to Gateway.  Krause failed to remit the money to Gateway and appropriated the money for her own use.

Count II

5. Krause was an insurance producer for Bohrer, Croxdale and McAdoo, Inc. (Bohrer).  Her responsibilities included selling Bohrer insurance coverage, collecting premium payments, and remitting the premium payments to Bohrer.

6. On October 8, 2001, Krause collected a premium payment of $1,059 from insured Larry Pennock.

7. The premium payment belonged to Bohrer.  Krause failed to remit the money to Bohrer and appropriated the money for her own use.

Count III

8. Krause was an insurance producer for Burns and Wilcox, LTD (Burns).  Her responsibilities included selling Burns insurance coverage, collecting premium payments, and remitting the premium payments to Burns.

9. On August 28, 2001, Krause collected a premium payment of $665.19 from insured Miodrag Mrkonjic.  The premium payment belonged to Burns.  Krause failed to remit the money to Burns and appropriated the money for her own use.

Count IV

10. Krause was an insurance producer for RSI International, Inc. (RSI).  Her responsibilities included selling RSI insurance coverage, collecting premium payments, and remitting the premium payments to RSI.

11. While Krause was an insurance producer for RSI, Westport Insurance Corporation, through its general agent RSI, issued a commercial auto insurance policy to Robert E. Powell, one of Krause’s clients.  The policy was from April 1, 2001, through April 1, 2002.

12. Krause failed to remit the premium money on the Powell policy to RSI.  RSI cancelled the policy for nonpayment of premium.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Krause has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

A.  Counts I-IV

1.  Notice


The Director’s complaint states:

Respondent has improperly withheld, misappropriated or converted money or property received in the course of doing insurance business, a ground for discipline under section 375.141.1(4), RSMo.

While the Director does not specify whether he is citing to RSMo 2000, or the 2002 supplement, the language he quotes from subdivision (4) is found at that location only in the 2002 supplement, which authorizes discipline for:


(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business[.]

The language in subdivision § 375.141.1(4), RSMo 2000, authorizes discipline if the licensee:


(4) Demonstrated lack of trustworthiness or competence[.]


We apply the substantive law in effect when Krause committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).  Senate Bill 193, Mo. Laws 2001, modified § 375.141.  It became effective on January 1, 2003, so we apply the older version of the law.  


We must decide whether the Director’s complaint provides sufficient notice to Krause.  The complaint sets forth the specific factual conduct and cites the law allegedly authorizing discipline.  We find that Krause was on notice that the Director sought to discipline her license under § 375.141.1(4).

2.  Cause for Discipline


In order to find cause for discipline, we must find that Krause’s conduct demonstrates a lack of trustworthiness or competence.  Competence is defined as “having sufficient knowledge, judgment, skill or strength” to perform a task.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 463 (unabr. 1986).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  Id. at 2457


We find that Krause’s actions in accepting premium payments, failing to remit them to the owner, and misappropriating them for her own use show that she lacks sufficient knowledge, judgment, skill or strength to perform her professional duty and that she is not worthy of confidence.  We find cause for discipline under § 375.141.1(4) under each of the counts.

B.  Count V


The Director argues that there is cause to discipline Krause’s license under § 375.141.1(8) for her course of conduct as set forth in our findings of fact under Counts I-IV.  Again, it is clear that the Director is citing § 375.141.1(8), RSMo Supp. 2002, which authorizes discipline for:


(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

Unfortunately, under the older version of the statute that we must apply, § 375.141.1(8) authorizes discipline if the licensee:


Acted as an insurance agent, insurance agency, or insurance broker when not licensed as such[.]


There was no attempt to allege this and no evidence adduced to prove it.  We do not find cause for discipline under § 375.141.1(8).

Summary


We find cause to discipline Krause’s license under § 375.141.1(4), but do not find cause for discipline under § 375.141.1(8).


SO ORDERED on December 1, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�Comp. ¶¶ 4, 6, 8, 10.


	�Similar language is found in § 375.141.1(5), RSMo 2000.  We note that the Director quotes language from the correct statute, but we find that the best notice to the licensee of the grounds for discipline is the statute cite itself.
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