Before the

Administrative Hearing Commission

State of Missouri

CLIFFORD V. KOVARIK (DECEASED) 
)

and JUANITA J. KOVARIK, 
)



)



Petitioners,
)




)


vs.

)

No. 07-1223 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Juanita J. Kovarik is not entitled to a refund of Missouri income tax for 2003 because the claim for refund was not timely filed.  
Procedure


On July 13, 2007, Joseph Kovarik, the son of Clifford V. Kovarik (Deceased) and Juanita Kovarik (“the Kovariks”), filed a complaint challenging the Director of Revenue’s (“the Director”) final decision denying the refund claim.
  

This Commission convened a hearing on the complaint on January 10, 2008.  Joseph appeared as a fact witness.  Legal Counsel Maria A. Sanders represented the Director.  The Director filed a written argument on March 27, 2008. 

Commissioner Douglas M. Ommen, having read the full record including all the evidence, renders the decision.

Findings of Fact

1. Clifford suffered from Parkinson’s disease and was admitted to a nursing home in November 2002.   
2. Juanita’s physician opined that as of January 2003, Juanita “would have had sufficient medical and emotional health issues that would have made it impossible to handle her personal affairs.”
  Juanita’s physician prescribed Aricept in September 2003 to help her memory, and subsequently diagnosed her with Alzheimer’s disease.  
3. Juanita went to H&R Block to have the Kovariks’ 2003 Missouri income tax return prepared.  A preparer at H&R Block prepared the return, but Juanita did not understand that she needed to send it to the Director.  Juanita did not file the return with the Director by the due date of April 15, 2004.  
4. Clifford died in January 2006. 
5. On January 24, 2007, the Director sent a Request for Tax Return-Individual Income, indicating that the Director had not received the Kovariks’ 2003 Missouri income tax return.
6. On April 18, 2007, the Director issued a notice of deficiency for 2003, addressed to the Kovariks, in care of Juanita, assessing $3,698.64 in income tax and $924.66 in additions, plus interest.  
7. The Kovariks’ daughter found the notices that the Director had sent and brought them to Joseph’s attention.  Joseph found the 2003 Missouri income tax return, signed it on his parents’ behalf, and mailed it to the Director on May 11, 2007.
  
8. On their 2003 Missouri income tax return, the Kovariks reported $1,826 in tax and $4,000 in estimated tax payments, resulting in a claimed refund of $2,174.  
9. On May 15, 2007, the Director issued a Notice of Proposed Changes, reducing the federal income tax deduction from $4,080 to $3,939 and calculating the Kovariks’ 2003 Missouri income tax as $1,834.  The Director allowed credit for the estimated tax payments of $4,000, resulting in an overpayment of $2,166.  However, the Director stated that the request for refund would be denied or reduced because the Kovariks did not timely file the return.  
10. Joseph filed a protest with the Director.  On June 19, 2007, the Director issued a final decision denying the protest and denying the refund claim.     
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  The burden of proof is on the party filing the appeal.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.
  

Section 143.801 provides:  


1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, 
within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period.  


2.  If the claim is filed by the taxpayer during the three-year period prescribed in subsection 1, the amount of the credit or refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  If the claim is not filed within such three-year period, but is filed within the two-year period, the amount of the credit or refund shall not exceed the portion of the tax paid during the two years immediately preceding the filing of the claim. . . .

The Kovariks’ 2003 Missouri income tax return was filed on or about May 11, 2007. 
  Section 143.801.1 states that the refund claim must be filed within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later.  Three years after the time the return was filed is later than two years from the time the tax was paid.  Therefore, three years is the applicable period.  The refund claim was filed with the return.  Therefore, in written argument, the Director agrees that the refund claim was filed within three years from the date the return was filed.
  


However, subsection 2 states that if the claim is filed during the three-year period, the amount of refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  There is no evidence of any extension of time for filing.  The Kovariks made estimated tax 
payments in 2003.  The Kovariks did not make any payments within the three years preceding the filing of the claim.
  Therefore, the refund claim is barred by § 143.801.  


Joseph requests that an exception be made due to his parents’ declining health and their inability to timely file the return.  As an administrative agency created by the legislature, this Commission possesses only those powers expressly conferred or necessarily implied by statute.
  We do not have the authority to change the law
 or to apply equitable remedies.
  Section 475.345 provides that certain transactions, when entered into by a person who lacks sufficient mental capacity to understand the transaction, are voidable.  However, we find no statutory provision that would extend the period of time allowed for filing a tax refund claim, even under these circumstances, when someone was suffering from Alzheimer’s disease and was unable to understand the necessity to file the return.  Though we sympathize with the Kovariks’ situation, we do not have the authority to grant any relief.          
Summary


We deny the refund claim because it was not timely filed.  

SO ORDERED on June 13, 2008.



________________________________



DOUGLAS M. OMMEN 



Commissioner

	�Our Regulation 1 CSR 15-3.250 allowed Joseph Kovarik (“Joseph”) to file the complaint, but because he is not an attorney, he cannot represent anyone else in the proceeding before this Commission.  We opened the case with the Kovariks as the Petitioners, and added an indication that Clifford is deceased, because that is how the Director issued the final decision.  No one has moved to specifically designate Clifford’s estate as a party.      


	�Section 536.080.2.  Statutory references are to RSMo 2000, unless otherwise noted.  


	�Ex. 1 at 2.  


	�The record does not show the date when the Director received the return.  The Director’s final decision states that the return was filed on May 11, 2007.  


	�Section 621.050.1.  


	�Sections 136.300.1 and 621.050.2.


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�The record does not show the date when the Director received the return.  The Director’s final decision states that the return was filed on May 11, 2007.  Section 143.851 would apply the postmark date as the filing date if the return were timely filed.  The 2003 Missouri income tax return was due on April 15, 2004, and was not timely filed.  Section 143.511.  In the absence of a statutory provision to the contrary, a document is filed when the proper official receives it.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).    


	�Omohundro v. United States, 300 F.3d 1065 (9th Cir. 2002).  At the hearing, the Director’s counsel suggested that the two-year period was applicable. (Tr. at 6-7, 25-30.)  


	�The record does not show the actual date of the estimated tax payments.  The Director asserts that the estimated tax payments are deemed paid on April 15, 2004, the due date of the return.  Regardless of whether we consider the estimated tax payments to have been made on April 15, 2004, or sometime during 2003, the Kovariks have not shown that any of the tax was paid within three years preceding the refund claim.  


	�United Pharmacal Co. of Missouri v. Missouri Bd. of Pharmacy, 208 S.W.3d 907, 913 (Mo. banc 2006).


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  





PAGE  
5

