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DECISION


We must deny Kenneth M. Kovarik’s application for a license by reciprocity to practice veterinary medicine because he does not meet the terms of the Board’s regulation on minimum clinical hours.  That regulation is authorized by statute.  We have no power to declare it invalid.  
Procedure


Kovarik filed his petition on June 6, 2005.  On September 28, 2005, the parties filed their agreement and motion to submit the case on stipulated facts.  The parties filed their Joint Stipulation of Facts on October 3, 2005.  Reply briefs were due on November 4, 2005.  
Findings of Fact

1. From May 1991 and until October 1991, Kovarik graduated from vet school, got married, honeymooned, moved from Colorado to Iowa, and looked for a job as a veterinarian. 
2. Kovarik graduated from Colorado State University in May 1991.  He received licensure as a doctor of veterinary medicine in Iowa in May 1991.  Since May of 1991, Kovarik has:

a. been continuously licensed as a veterinarian by either Iowa or Colorado, 

b. always held himself out as a veterinarian in both Iowa and Colorado,
c. either been employed or seeking employment as a veterinarian, and

d. not sought employment in any field other than veterinary medicine.
Kovarik’s moves were necessitated by his wife’s continued education to earn her Ph.D. and her various academic positions.  

3. In June 1991, Kovarik received licensure as a doctor of veterinary medicine in Colorado.  Kovarik’s Colorado license is valid and in good standing with that state.  The standards for admission to practice veterinary medicine in Colorado were equal to or more stringent than the requirements for initial registration in Missouri at the time of Kovarik’s initial registration.  
4. At all times since graduation and licensure in 1991, Kovarik has continuously represented, directly and indirectly, publicly and privately, his ability and willingness to do those acts included in the definition of veterinary medicine as same is described in § 340.200.1(28).
  
5. From October 2002 through December 2002, Kovarik did not work a minimum of 20 hours per week in a clinical setting as a licensed veterinarian.  During that time, Kovarik:
a. looked for new employment, delivering resumes and interviewing with potential employers, and negotiated with the owner of Berthoud Animal Hospital for opening a larger, expanded clinic;

b. worked intermittently at Adams County Animal Hospital in Arvada, Colorado, in the position he was about to assume full time, but not a minimum of 20 hours per week in a clinical setting as a licensed veterinarian;
c. served as the president of the Larimer County Veterinary Medical Association, where as part of his duties he arranged for continuing education programs; and
d. spent time with family after the death of his father.  
In January 2003, Kovarik began full-time employment with Adams County Animal Hospital.  
6. From January 2005 until April 2005, Kovarik did not work a minimum of 20 hours per week in a clinical setting as a licensed veterinarian.  During that time, Kovarik was relocating to Missouri, looking for potential sites for clinic locations, and developing a business plan for that clinic.  
7. On April 4, 2005, Kovarik filed his application with the Board for Missouri licensure as a licensed veterinarian by reciprocity pursuant to § 340.238 and its implementing regulations.  By letter dated April 21, 2005, he supplied additional information in response to an inquiry from the Board.  
8. Kovarik filed a certificate from the proper licensing authorities certifying that he is duly licensed; that his license has never been suspended, revoked, surrendered, or placed on probation, whether voluntarily or not; and that insofar as the records of that authority are concerned, he is entitled to its endorsement.
9. Kovarik paid the required fee.  
10. By letter dated May 6, 2005, the Board denied Kovarik’s application for licensure by reciprocity and invited him to take the licensure examination.  
Conclusions of Law

We have jurisdiction to hear Kovarik’s complaint.
  Kovarik argues that the Board’s decision is arbitrary, capricious, and lacks a basis in substantial and competent evidence.  The Board asks us to find that there is cause to deny Kovarik’s application.  Neither standard applies to this case.  Our only power is to remake the Board’s decision, which is either to grant or deny Kovarik’s application.
  
The grounds on which we may deny Kovarik’s reciprocity application are in the Board’s answer.
  Kovarik has the burden of proving that the law entitles him to a license.
  We treat the parties’ motion to submit the case on stipulated facts
 as a motion for summary determination.
  We decide this case without a hearing if the stipulated facts entitle either party to a favorable decision.
  
Ordinarily, the statutes require an applicant for a veterinary medicine license to pass an examination, but they also provide an exception for reciprocity:  

4.  If all the other requirements of sections 340.200 to 340.330 have been met, the board shall issue licenses to the persons who successfully completed the examination.  The executive director shall record the new licenses. 


5.  If the board determines that the applicant is eligible for licensure without examination through the reciprocity provision of section 340.238, the board may grant the applicant a license without examination.[
] 

(Emphasis added.)  The reciprocity provision of § 340.238 is:

1.  The board may issue a license to practice veterinary medicine to an applicant, without examination, if the applicant submits proof satisfactory to the board of the following requirements for licensure by reciprocity[.]
*   *   *


6.  If the board determines that an applicant is not qualified to be licensed under this section, the executive director shall immediately notify the applicant in writing.  The notification shall include specific findings of the board as to the applicant's failure to qualify under this section, that the applicant may request a hearing before the board on the question of the applicant's qualifications, that the applicant may otherwise be considered for licensure after examination as provided in section 340.240 and of the applicant’s right pursuant to section 621.120, RSMo, to file a complaint with the administrative hearing commission.

(Emphasis added.)  That statute’s requirements are:
1.  . . . 
*   *   *


(1) The applicant has been actively engaged in the profession in another state . . . for a period of at least five consecutive years immediately prior to making application in Missouri and provides the board with a complete listing of all locations of all previous places of practice and licensure in chronological order; 

(2) A certificate from the proper licensing authority of the other state . . . certifying that the applicant is duly licensed, that the applicant's license has never been suspended, revoked, surrendered, or placed on probation, whether voluntarily or not, and that, insofar as the records of that authority are concerned, the applicant is entitled to its endorsement; 

(3) The standards for admission to practice veterinary medicine of the state . . . in which the applicant is currently licensed were equal to or more stringent than the requirements for initial registration in Missouri at the time of the applicant's initial registration. 

*   *   *


5.  The board may issue a license upon payment of a fee for licensure by reciprocity, if the applicant meets the requirements of this section and other provisions of sections 340.200 to 340.330. 

(Emphasis added.)  

The parties are in agreement as to all requirements of “the reciprocity provision of section 340.238,” except whether Kovarik:  
has been actively engaged in the profession in another state . . . for a period of at least five consecutive years immediately prior to making application in Missouri [.
] 
(Emphasis added.)  That language appears in both § 340.238.1(1) and the Board’s Regulation 4 CSR 270-2.060(1).  

However, Regulation 4 CSR 270-2.060(1) adds:  
(A) [T]he term “actively engaged” shall mean that the applicant worked a minimum of twenty (20) hours per week in a clinical setting.  No more than ten (10) hours per calendar day will apply toward this twenty (20)-hour minimum.  
(Emphasis added.)  That requirement (“the clinical hours rule”) is the point in dispute.  The parties agree that the statute and the regulation, read together, mean that the applicant must have worked at least 20 hours during at least two days per week, every week of the five years immediately prior to making application for a license in Missouri.
  They also agree that Kovarik does not meet that requirement, but they disagree on its applicability.  
A.  Resorting to the Statutes

Kovarik argues that we should resort to, apply, and reach a decision under, the statutes only; and that this Commission should not apply the clinical hours rule because it is unauthorized by, and in conflict with, the statutes.  We agree that we have the authority to resort to the statutes 
when a regulation is unauthorized or in conflict with the statutes. 
  We disagree that such is the case here.  
i.  Authorized by Statute
Kovarik notes that no applicable statute mentions clinical hours and contends that the statutes do not allow the Board to define active engagement.  We disagree because the statutes grant the Board such authority.  The Board may:

(1) Examine and determine the qualifications and fitness of applicants for a license to practice veterinary medicine in this state;

*   *   *

(7) Fix by board rule minimum standards for, but not limited to, the practice of veterinary medicine . . . ;
*   *   *

(13) Adopt, amend or repeal all rules necessary to carry into effect the provisions of sections 340.200 to 340.330, including, but not limited to, the establishment and publication of rules of professional conduct for the practice of veterinary medicine and such rules as it deems necessary to supervise the practice of veterinary medicine. . . . [
]
(Emphasis added.)  Specifically as to reciprocity applicants:  

Even if the applicant has submitted proof of the qualifications in subsection 1 of this section, the board may by rule require any applicant under this section to take any examination, oral or written, or practical examination if such examination is required for an applicant seeking licensure by examination pursuant to the provisions of sections 340.200 to 340.330.[
] 

(Emphasis added.)  The clinical hours rule is such a rule.  It determines the qualifications for licensure by defining the active engagement requirement, requiring certain otherwise qualified 
reciprocity applicants to take the same examination that other applicants must.  As a duly published rule, it has the force of law.
  
ii.  Contrary to Statute

We also find that the clinical hours rule does not conflict with any statute.  No statute defines the term “actively engaged” for Chapter 340, RSMo.  Kovarik argues that the statutes define active engagement in terms of “practice” under § 340.238.1(1), which requires that an applicant:  

provides the board with a complete listing of all locations of all previous places of practice and licensure in chronological order[.]  

(Emphasis added.)  He argues that because his history in the “practice” is the statutory basis for determining whether he has five years of active engagement in veterinary medicine, we should examine the statutory definition of practice.  

Kovarik cites the definition at § 340.200(15), RSMo Supp. 2004:  

“Practice of veterinary medicine”, to represent directly, indirectly, publicly or privately an ability and willingness to do any act described in subdivision (28) of this section[.]

(Emphasis added.)  The acts described in subdivision (28) of § 340.200, RSMo Supp. 2004, are:  

“Veterinary medicine”, the science of diagnosing, treating, changing, alleviating, rectifying, curing or preventing any animal disease, deformity, defect, injury or other physical or mental condition, including, but not limited to, the prescription or administration of any drug, medicine, biologic, apparatus, application, anesthesia or other therapeutic or diagnostic substance or technique on any animal, including, but not limited to, acupuncture, dentistry, animal psychology, animal chiropractic, theriogenology, surgery, both general and cosmetic surgery, any manual, mechanical, biological or chemical procedure for testing for pregnancy or for correcting sterility or infertility or to render service or recommendations with regard to any of the procedures in this paragraph[.]

Kovarik argues that because looking for work as a veterinarian is a representation that he is able and willing to do the described acts, and such representation constitutes the “practice of veterinary medicine,” his job searches constitute active engagement in that profession.  

We disagree that looking for work as a veterinarian is “active” engagement in the profession.  Under Kovarik’s reading, an unsuccessful five-year job search qualifies an applicant for a license without examination.  That result is absurd because it does not protect the public as it is the purpose of licensing laws to do.
  The reason that § 340.200(15), RSMo Supp. 2004, includes looking for work in its definition of practice is to bring it within § 340.216.1’s prohibition of unlicensed practice:

It is unlawful for any person not licensed as a veterinarian under the provisions of sections 340.200 to 340.330 to practice veterinary medicine or to do any act which requires knowledge of veterinary medicine for valuable consideration, or for any person not so licensed to hold himself or herself out to the public as a practitioner of veterinary medicine by advertisement, the use of any title or abbreviation with the person's name[.]

Together, § 340.216 and § 340.200(15), RSMo Supp. 2004, protect the public by stopping unlicensed practice before it starts.  We conclude that Kovarik did not satisfy the clinical hours rule by looking for work.  

The statutes do not incorporate any other meaning for “actively engaged.”  It has no recognized meaning at common law.  
When the legislature enacts a statute referring to a term which it does not define and which has judicial or common law meaning attached to it, the legislature is presumed to have acted with knowledge of that meaning.  According to the Missouri Supreme Court, “ ‘[w]here a statute uses words which have a definite and well known meaning at common law it will be presumed that the terms are used in the sense in which they were understood at 
common law, and they will be so construed unless it clearly appears that it was not so intended.’”[
] 
For example, the term “good cause” has a well-recognized meaning at common law.  A statute using that term is presumed to adopt that meaning.  An agency regulation purporting to depart from that meaning conflicts with the statute.
    

Our independent research discloses one Missouri case discussing the phrase “actively engaged.”  It was in the context of a statute defining the employment security law’s requirement that a claimant must be “actively engaged” in looking for work.
  That context is very different from this case, and we do not find the definition helpful here.  We conclude that the term “actively engaged” does not have a well-recognized meaning under prior law.  Therefore, we also conclude that the clinical hours rule is not contrary to statute.
iii.  Conclusion as to the Statutes

The statutes authorize the clinical hours rule.  The clinical hours rule is not contrary to the statutes.  Therefore, we have no power to resort to the statutes over that rule.

B.  Discretion

Kovarik argues that the regulation is arbitrary and capricious because, on its face, it prohibits licensure by reciprocity to anyone whose vacation, illness, or family concerns take more than five days away from clinical practice in one week during the five consecutive year period.  
[T]he term “actively engaged” shall mean that the applicant worked a minimum of twenty (20) hours per week in a clinical setting. No more than ten (10) hours per calendar day will apply toward this twenty (20)-hour minimum.[
]
(Emphasis added.)  Because of the ten-hour-per-day limit, an applicant needs to work at least two days every week to accrue 20 hours in a week.  If an applicant misses six days in one week, that week cannot count—even if it is the last week of the required five consecutive years.  

The Board agrees that the law allows no exception or waiver.  It states:  

The Board’s statute and regulation does [sic] not allow waivers or exceptions.  But the Board has some discretion in determining whether a person may be granted a license by reciprocity.  The applicant must submit “proof satisfactory to the board” of the requirements.  Section 340.238, RSMo (emphasis added).  Therefore, the Board can make decisions on a case-by-case basis.[
]  
The Board further describes its discretion as follows:

Dr. Kovarik’s reference to those who have gaps in their work due to illness or death is misplaced.  Unlike illness and death, which are unpredictable and often unanticipated, Dr. Kovarik chose to take several months off.  Dr. Kovarik did not take a two-week vacation.  Rather, Dr. Kovarik intentionally took two full months off in 2002 (October through December) and four full months off in 2005 (January through April).  Dr. Kovarik was unemployed for those periods of time, which is different from a veterinarian who takes a two-week vacation from work.[
]
In other words, the Board argues that the “requirement” for avoiding the examination is not active engagement as the clinical hours rule defines it, but whether the Board finds the active engagement otherwise “satisfactory” under some other unnamed standard.  Under that standard, some events – like an unpredictable illness or family death, or a two-week vacation – will  excuse the applicant from meeting the clinical hours rule, but others may not.
We defer to the agency's interpretation of the statute it enforces, unless that interpretation is plainly contrary to the statute’s language.
  The Board bases its argument on the following language of § 340.238:  
The board may issue a license to practice veterinary medicine to an applicant, without examination, if the applicant submits proof satisfactory to the board of the following requirements for licensure by reciprocity [.
] 
(Emphasis added.)  But that language grants discretion only as to an applicant who meets the requirements. 
  The term “satisfactory” applies to the degree of proof, not the requirements.  The statute grants no discretion as to anyone who does not meet the requirements.  The Board’s interpretation that it may waive the clinical hours rule is contrary to the language it cites.  

If the Board had any discretion to disregard the clinical hours rule, Kovarik’s appeal would vest such discretion in us.
  The issue before us would be whether Kovarik showed that his engagement in veterinary medical practice was sufficiently active to grant him reciprocity instead of sitting for the examination.
  The Board stipulates that Kovarik has engaged in the licensed practice of veterinary medicine for 14 years without a single blemish – not even a voluntary probation – on his record.  The Board’s only factual grounds for denial is Kovarik’s few months between placements, which represented relocations to accommodate his wife’s academic career.  The Board makes no allegation or argument that such interruptions have any relationship to his fitness to practice.  Public protection apparently plays no part in the Board’s case.  Therefore, if we found any discretion in the applicable law, we would exercise it in Kovarik’s favor and grant him a license.  

But the plain language of the statute and the regulation provide no discretion under any circumstances.  Rules duly promulgated pursuant to properly delegated authority have the force and effect of law.
  We apply the clinical hours rule and the statute as written.  
C.  Validity

Kovarik also argues that the clinical hours rule is invalid under § 536.014(3):

No department, agency, commission or board rule shall be valid in the event that: 

*   *   *


(3) The rule is so arbitrary and capricious as to create such substantial inequity as to be unreasonably burdensome on persons affected.

Kovarik cites the regulation’s plain language disqualifying applicants from reciprocity if they miss more than five days of clinical time in one week during the five-year period due to vacation, accident or illness, death in the family, or even maternity leave.  This Commission has no jurisdiction to decide whether the regulation is valid; to declare the validity or invalidity of any provision of law is a purely judicial function.
  We have made the record on which a court may review the validity of the clinical hours rule.  
Summary


We deny Kovarik’s application for failure to meet the clinical hours rule.  

SO ORDERED on December 19, 2005.


________________________________



KAREN A. WINN



Commissioner
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