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PAMELA L. YOUTZY and

RICHARD D. KOEPKE,
)



)



Petitioners,
)




)


vs.

)

No. 11-1692 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the complaint filed by Pamela L. Youtzy and Richard Koepke (“Petitioners”) because we lack the jurisdiction to hear it at this time.
Procedure


On August 16, 2011, Petitioners filed a complaint appealing an assessment of tax by the Director of Revenue (“the Director”).  On August 30, 2011, the Director filed an answer and a motion to dismiss (“the motion”).  We allowed Petitioners until September 16, 2011, to respond to the motion, but they did not respond. 

The Director’s motion is based on an affidavit and certified copies of her records.  Pursuant to 1 CSR 15-3.436(3), we may decide a motion to dismiss based on a preponderance of admissible evidence, which may include such evidence as the Director has submitted.  Therefore, 
we make the following findings of fact, based on the motion and the attachments thereto, for purposes of this decision.

Findings of Fact

1. The Director mailed a Notice of Deficiency – Individual Income, dated August 10, 2011, to Petitioners, regarding the 2009 tax period.  The assessment states:

YOU HAVE THE RIGHT TO PROTEST THIS ASSESSMENT.  If you disagree with the assessment of the amounts shown above, you may file a protest.  If you wish to file a protest, you must do so within 60 days of the date of this notice.

2. On August 16, 2011, Petitioners filed a complaint with this Commission, stating their taxes were paid in full.
3. Petitioners have filed no protest with the Director.

Conclusions of Law 


Section 621.050.1
 gives us jurisdiction over an appeal of “any finding, order, decision, assessment or additional assessment made by the director of revenue.”  However, two Missouri cases appear to make the filing of a protest with the Director a necessary step before an appeal can be filed with this Commission.
  

Petitioners have filed no protest with the Director.  Thus, we have no jurisdiction to hear Petitioners’ complaint at this time because they failed to properly exhaust their administrative remedies by filing a protest with the Director.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


The Director states in her motion that she will consider the filing of the complaint with this Commission as the date the protest was filed.  Pursuant to § 143.631, that date – August 16, 
2011 – constitutes a timely filing because it is within the 60-day deadline of the assessment date of August 10, 2011.  If the Director subsequently issues a final decision as a result of the protest that is unfavorable to Petitioners, they may, at that time, appeal the final decision to this Commission.

Summary


We grant the Director’s motion to dismiss.

SO ORDERED on September 27, 2011.


________________________________



KAREN A. WINN


Commissioner

�Attachment to complaint.


�Statutory references, unless otherwise noted, are to RSMo 2000.


�State ex. rel. Fischer v. Brooks, 150 S.W.3d 284, 284 (Mo. banc 2004); State ex rel. Fischer v. Sanders, 80 S.W.3d 1 (Mo. App., W.D. 2002).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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