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DECISION 


Janice M. Koetting’s registered professional nurse license is subject to discipline.  Koetting’s alcohol use impaired her ability to perform her work because it caused her to miss work.  


Procedure


The State Board of Nursing (“the Board”) filed a complaint on April 6, 2007, seeking this Commission’s determination that Koetting is subject to discipline.


This Commission convened a hearing on the complaint on April 11, 2008.  Assistant Attorneys General Joi N. Cunningham and Sharie Hahn represented the Board.  Richard D. Watters and Margaret C. Scavotto, with Lashly & Baer, P.C., represented Koetting.


The matter became ready for our decision on August 4, 2008, the last date for filing a written argument.


With its written argument, the Board filed a motion in limine as to the Board’s past deliberations and actions against other licensees.  The Board seeks to exclude portions of the deposition of Koetting’s expert witness regarding past actions of the Board and whether the Board pursued discipline in actions similar to the present case.  In her response to the motion, Koetting does not object.  We grant the Board’s motion in limine.  

Findings of Fact

1. Koetting is licensed by the Board as a registered professional nurse (“RN”).  The license was current and active at all relevant times.   
2. Koetting was employed as an RN at Cedar County Memorial Hospital (“Cedar County”) in El Dorado Springs, Missouri. 
3. Cedar County is a small, rural hospital that had 34 beds when Koetting worked there.  Cedar County has a medical/surgery ward, an OB ward, and an emergency room. 
4. The duties of an RN at Cedar County include assessments of patients, giving medications, giving guidance to the aides, and assisting with patient care.
5. Koetting was scheduled to work on December 15 and 16, 2003, but called in sick. 
6. On January 18, 2004, Koetting was scheduled to work, but was absent.
7. On January 26-31, 2004, Koetting was scheduled to work, but called in sick.  
8. Koetting was scheduled to work on February 3, 4, 5, 6, 7, 10, 11, 12, 13, and 14, 2004, but was absent on all of those days.  
9. On March 15, 2004, Koetting signed a “Return to Work Agreement” with Cedar County, which stated:  

Cedar County Memorial Hospital granted you an unpaid leave of absence due to inability to meet the requirements of the job i.e. attendance due to alcohol impairment.  

The agreement required her to submit to alcohol/drug testing prior to returning to work and randomly as requested by the hospital.  The agreement also required her to report to the emergency room if she called in to miss work for any reason and to submit to an alcohol/drug screen if indicated.  The hospital imposed the alcohol/drug testing requirement because Koetting placed herself into an alcohol rehab clinic.   
10.  Koetting returned to work for two days, but then missed one day of work on 
March 18, 2004, and was a “no call, no show.”  Her employment with Cedar County was then terminated for failure to follow her plan of correction.    
Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Koetting has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(5) Incompetency, misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335. 096[.]

I.  Use of Alcoholic Beverage to Extent that Impairs Ability 

to Perform the Work of the Profession


There is no evidence in this case that Koetting ever appeared at work while in an impaired condition.  The issue is whether her absence from work was due to her use of alcohol and, if so, whether that impaired her ability to perform the work of the profession. 

Koetting argues that there is no evidence that her use of alcohol caused her to miss work.  Koetting called in sick at times and was a “no call, no show” at other times.  The “Return to Work Agreement” shows that she was unable to meet the requirements of the job – i.e., attendance – due to alcohol impairment.  Therefore, we conclude that her absence from work was due to her alcohol use at some point.  

To “impair” is:
to damage or make worse by or as if by diminishing in some material respect <his health was ~ed by overwork> <the strike seriously ~ed community services>[
]

“Ability” is: 

1 a : the quality or state of being able <~ of the soil to hold water>; esp : physical, mental, or legal power to perform   b : competence in doing : SKILL   2 : natural aptitude or acquired proficiency <children whose abilities warrant higher education>[
]

The duties of an RN at Cedar County included assessments of patients, giving medications, giving guidance to the aides, and assisting with patient care.  Koetting’s alcohol use impaired her ability to perform the work of her profession because it caused her to miss work.  Koetting is subject to discipline under § 335.066.2(1).  
II.  Incompetence, Gross Negligence and Misconduct in the 

Performance of the Functions and Duties of the Profession
Incompetence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”
  The courts have also defined incompetence as a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  Misconduct is the willful commission of a wrongful act.
  Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.


The functions and duties of an RN are set forth in § 335.016(11), which defines “professional nursing” as:  

the performance for compensation of any act which requires substantial specialized education, judgment and skill based on knowledge and application of principles derived from the biological, physical, social and nursing sciences, including, but not limited to:  

(a) Responsibility for the teaching of health care and the prevention of illness to the patient and his or her family; 

(b) Assessment, nursing diagnosis, nursing care, and counsel of persons who are ill, injured or experiencing alterations in normal health processes; 

(c) The administration of medications and treatments as prescribed by a person licensed by a state regulatory board to prescribe medications and treatments; 

(d) The coordination and assistance in the delivery of a plan of health care with all members of a health team; 

(e) The teaching and supervision of other persons in the performance of any of the foregoing[.]

Performance is:

1 a : the execution of an action   b : something accomplished : DEED, FEAT[
] 

In Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of "function" applicable here is:  "1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists."  The shared meaning elements of synonyms of "function" is "the acts or operations expected of a person  or thing."  Webster's New Collegiate Dictionary, 465 (1977).  The ordinary meaning of "duty" applicable here is:  "2a:  obligatory tasks, conduct, service, or functions that arise from one's position (as in life or in a group).  3a:  a moral or legal obligation."  Webster's New Collegiate Dictionary, 355 (1977).  

Incompetence, gross negligence and misconduct in the performance of the functions or duties of the nursing profession are limited to those acts that occur while on duty as a nurse.  Although we have concluded that Koetting is subject to discipline under § 335.066.2(1) for alcohol use that impaired her ability to perform her work because it prevented her from going to work.  Section 335.066.2(5) is limited to those acts that occur in the course of performing the functions or duties of the profession.  The Board makes no claim of any acts occurring while Koetting was on duty that show incompetence, gross negligence or misconduct.  We find no cause for discipline under § 335.066.2(5).
  
Summary


Koetting is subject to discipline under § 335.066.2(1) for alcohol use that impaired her ability to perform her work.  Koetting is not subject to discipline under § 335.066.2(5). 

SO ORDERED on December 23, 2008.



________________________________



JOHN J. KOPP  



Commissioner
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