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Administrative Hearing Commission

State of Missouri

KOCH SUPPLIES, INC.,
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Petitioner,
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)


vs.

)

No.  09-0341 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION
We have no jurisdiction to reach the merits of Koch Supplies, Inc.’s (“Koch”) appeal of the denial of its application for a refund of sales/use tax because the appeal (“complaint”
) was filed beyond the time allowed by law.

Procedure

On March 12, 2009, Koch filed a complaint to appeal the Director’s denial of its application for a sales/use tax refund.  On March 26, 2009, the Director filed a motion to dismiss the complaint for being filed too late.  We gave Koch until April 16, 2009, to respond to the motion, but it did not respond.    
Findings of Fact

1.
On October 3, 2008, the Director received an application for a refund of $7,143.87 in sales/use tax that Koch claimed was overpaid for the period of August 2005 through August 2006.

2.
On January 7, 2009, the Department of Revenue (“the Department”) sent by certified mail a notice to Koch that its application was denied.
3.
Sixty days after January 7, 2009, is Sunday March 8, 2009.

4.
On March 12, 2009, we received Koch’s complaint by certified mail.  No date of mailing appears on the envelope or elsewhere on the mailing.
5.
March 12, 2009, is more than sixty days after January 7, 2009.
Conclusions of Law

We have jurisdiction over appeals from the denial of an application for sales/use tax refund only if the taxpayer files the complaint within the time allowed by § 144.261,
 which provides:


Final decisions of the director under the provisions of this chapter are reviewable by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that, notwithstanding the provisions of section 621.050, RSMo, to the contrary, such petition must be filed within sixty days after the mailing or delivery of such decision, whichever is earlier.
When a complaint is filed beyond the time that the statute requires, we have no jurisdiction to hear the merits of the complaint.
  The Director has filed a motion to dismiss, 
contending that Koch filed its complaint with us more than 60 days after the Department mailed its notice.  We may order an involuntary dismissal of a complaint for lack of jurisdiction.

When a statute provides for the time for appeal to run upon mailing or delivery and the Department uses mailing, the time for appeal begins with the date on which the notice is mailed.
  1 CSR 15-3.436 provides:

 (3) The commission may grant a motion for involuntary dismissal based on a preponderance of admissible evidence.  Admissible evidence includes an allegation in the complaint, stipulation, discovery response of the petitioner, affidavit, or other evidence admissible under the law.  In response to a motion for involuntary dismissal, petitioner shall not rely solely on the allegations in the complaint unless the motion relies solely on the allegations in the complaint.

To support her motion to dismiss, the Director filed certified business records showing when the Department mailed the notice to Koch by certified mail.  Such records are admissible evidence.
  Even though we gave Koch time to respond, it did not.  Therefore, the date of the Department's mailing is not disputed.


The critical date is when Koch filed its complaint with us.  Section 621.205.2 provides:

When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.
The 60th day after the Department mailed the notice fell on Sunday, March 8, 2009.  Accordingly, the last day for filing was Monday, March 9, 2009.  Section 621.205 provides that the date a complaint is filed is the day we receive it in our office, but there are certain exceptions: 

1.  For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the 
administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.
The envelope in which we received the complaint from Koch has a certified mailing sticker on it, but there is no indication of the date mailed.  Although the complaint is dated March 9, 2009, we cannot assume that it was mailed on that date.  Therefore, because Koch has failed to supply us with the date of certified mailing, we must deem the complaint filed when we received it, March 12, 2009.  Because that date is beyond the 60-day period that § 144.261 allows for filing the complaint, we have no jurisdiction to reach the merits of the complaint and must dismiss it.
  
Summary

We grant the Director’s motion and dismiss the complaint.

SO ORDERED on May 11, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner

	�We use the term “complaint” to refer to any petition, application, or other document filed to open an appeal.  1 CSR 15-3.210(G).


	�Emphasis added.  Statutory references are to RSMo 2000.


	�Community Federal Sav. & Loan Ass'n v. Director of  Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988); Cardinal Glennon Mem. Hosp. Coffee Shop v. Director of Revenue, 624 S.W.2d 115, 118 (Mo. App., W.D. 1981).


	�1 CSR 15-3.436(1)(A).  


	�R.B. Industries, Inc. v. Goldberg, 601 S.W.2d 5 (Mo. banc 1980).


	�Section 536.070(10), RSMo 2000.


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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