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DECISION 


We find no cause to discipline James W. Knight, M.D.
Procedure


The State Board of Registration for the Healing Arts (“the Board”) filed a complaint on November 16, 2006, seeking this Commission’s determination that Knight’s license is subject to discipline.  The Board filed a first amended complaint on August 24, 2007, and further amended its complaint at the hearing to only seek discipline for repeated negligence.

This Commission convened a hearing on the complaint on November 19, 20 and 21, 2008.  Glenn E. Bradford and Robert G. Groves, with Glenn E. Bradford & Associates, P.C., represented the Board.  James B. Deutsch and Thomas R. Schwarz, Jr., with Blitz, Bardgett & Deutsch, L.C., represented Knight.


After three days of hearing, we issued an order on November 25, 2008, requiring the parties to file written arguments on Knight’s objections to the Board’s offer of expert opinion testimony.  On April 7, 2009, we issued our order sustaining Knight’s objections to the admission of: 

· those portions of the deposition of Edward Higgins, M.D. (Petitioner’s Exhibits 1 and 1-A) pertaining to patient M.B. (Count II) and F.E. (Count III); 

· the deposition of Michael David Crittenden, M.D.;

· the deposition of Hilton Hudson, M.D., including Hilton’s November 7, 2001, deposition from a prior civil action;

· the deposition of Marc Cooperman, M.D.; and

· the deposition transcript of Diane Crone.  

We denied Knight’s objection to the portion of Higgins’ deposition testimony pertaining to A.W. in Count I because it was unclear whether Knight was continuing his objection or abandoned it.  On April 10, 2009, Knight filed a motion for reconsideration, stating that he intended to maintain his objection to the portion of Higgins’ deposition testimony pertaining to A.W.  On June 15, 2009, we issued an order sustaining Knight’s objection to the portion of Higgins’ deposition testimony pertaining to A.W.  We allowed Knight to notify us in writing by June 29, 2009, whether he rested or wished to offer evidence.  On June 24, 2009, Knight notified us that he rested his case without further hearing.  We issued a briefing schedule, and the Board filed the last written argument on October 13, 2009.  
Findings of Fact

Count I:  A.W.


1.  A.W. had a vascular graft in her left arm for use in renal dialysis.  This graft occasionally became clotted and was subsequently declotted on multiple occasions.  In August 2004, the graft again became clotted.  The physician who normally treated the clotting in A.W.’s graft was on vacation, so A.W. sought treatment from Knight.  


2.  On August 3, 2004, A.W. was admitted to Forest Park Hospital in St. Louis, Missouri.  


3.  On August 4, 2004, Knight placed a new arteriovenous (“A-V”) graft in A.W.’s right forearm.  Knight’s operative report states: 
INDICATIONS AND HISTORY:

This 52-year-old lady presented to dialysis with a clotted graft in the left arm.  We placed a perm catheter in the left subclavian vein. She was dialyzed through that.  She is now in need of an AV graft in the right arm.  She understands the risk of clotting, infection, and bleeding and she accepts these risks.  She was brought to the operating room for surgery.

WHAT WAS DONE:

The patient was found on the operating room table.  After IV sedation was given, her right arm was prepped and draped in a sterile manner and 1% Xylocaine was used to infuse the area over the brachial pulse and a 5 to 6 cm incision was made.  The brachial artery and brachial vein were dissected free in a circle of vessel loops.  We then used a tunneler to create an arc tunnel over the brachial region.  We pulled an 8 mm Impra graft through the aforementioned tunnel, making sure it was straight by passing a #4 embolectomy catheter intraluminally.  We then gave the patient 3000 units of heparin.  After a 3 to 5 minute circulation time, the brachial artery was occluded both proximally and distally with bulldog clamps.  A 3 cm arteriotomy was made.  One end of the Impra graft was fashioned to fit this arteriotomy.  A continuous anastomosis under magnification with 6-0 Prolene suture was done.  Surgicel was placed around this anastomosis and hemostasis was affected.  We then occluded the brachial vein proximally and distally with bulldog clamps.  A 3 to 4 cm venotomy was made.  The other end of the Impra graft was fashioned to fit this 
venotomy.  A continuous anastomosis under magnification with 6-0 Prolene suture was done.  Surgicel was placed around this anastomosis and hemostasis was affected.  All clamps were removed.  Hemostasis appeared to be adequate.  Intraoperative Doppler disclosed a loud bruit,[
], a very good thrill. We then closed the areas in layers of 2-0 Vicryl times 2.  The skin was closed with subcutaneous 4-0 nylon.  A sterile dry dressing was applied.  The patient returned to recovery with a good bruit and a good thrill.  No family was present for postop consultation.  

Later in the day, Dr. Sagar noted a faint bruit or no bruit in A.W.’s right forearm.  


4.  On August 5, 2004, Dr. Sagar noted “No Bruit” in A.W.’s right forearm.  

5.  On August 6, 2004, Knight performed surgery to declot A.W.’s right forearm graft.  Knight’s operative report states:  

INDICATIONS AND HISTORY:

This young lady is 2 days status post insertion of a new AV graft in the right arm.  She had a good bruit and thrill postop with good Dopplerable pulses in the venous end as well as the arterial end.  Earlier that morning, the pulse disappeared.  I saw the patient.  There were no bruits and no thrill.  It was worrisome because at the turn, we were not sure that the tunnel was made wide enough.  It may have been kinked from suture closure.  She was brought back for re-exploration. 

WHAT WAS DONE:

The patient was found on the operating room table.  After IV sedation was given, her right arm was prepped and draped in a sterile manner.  The 1% Xylocaine was used to infuse the area over both of the old suture sites and the old suture removed.  A graft was exposed.  The area at the apex of the arc over the sutures was very collapsed, possibly from a tight tunnel.  We then opened the graft at the venous end and the venous outflow was very patulent.  We then embolectomized the entire graft until a good arterial pulsation ensued.  We then made the tunnel at the apex of the arc a lot wider so that when closed, there would be no pressure on the graft.  We feel that this is the reason for the occlusion. We then irrigated copiously with saline solution.  We closed the arteriotomy with continuous 5-0 Prolene suture.  Intraoperative Doppler disclosed good venous pulsation of the outflow as well as good arterial pulsation of the inflow.  There was a good bruit and thrill.  The wound was then irrigated copiously with saline solution.  
Hemostasis was adequate.  We then closed the wound in layers with 3-0 Vicryl times two.  The skin was closed with 4-0 nylon.  A sterile dry dressing was applied.  The patient tolerated the procedure well.  

Knight noted “Good post op bruit.”  On August 6, 2004, at 3:30 p.m., Sagar noted “Bruit?” in A.W.’s progress record.  


6.  On August 7, 2004, A.W.’s progress notes state:  “Pt is very upset.  The graft is not working . . . hand is swollen . . . graft not working . . . might need another graft.”  Sagar noted that the patient had pain and swelling in the right arm with no bruit; Knight was to assess the right arm.  

7.  On August 8, 2004, A.W.’s progress notes state that swelling in the right arm was decreasing, there was no bruit, and Knight was to evaluate the right arm. 


8.  On August 9, 2004, the right forearm graft was nonfunctioning.  Knight did surgery to remove the nonfunctional graft and place a new graft in the upper right arm.  Knight’s operative report states: 

INDICATION AND HISTORY:

This young lady has undergone A-V graft insertion in the right lower arm, has undergone revision.  Graft still does not work.  The venous outflow seen to do pretty well but a day or two after placement with good bruit and thrill distally, it occludes.  We feel that removing the old graft, placing a new one in the upper arm would be the only option at this point.  The patient understands the risks of clotting, infection and bleeding.  She accepts these risks, as well as subkeloid formation.  She was brought to the operating room for surgery.

WHAT WAS DONE:

With the patient on the operating room table, after satisfactory IV sedation is given, Ancef 1 g IV piggyback was given.  The right upper arm was prepped and draped in a sterile manner.  One percent Xylocaine was used to infuse the area on the previous old incisional areas, and the sutures were removed.  We then isolated the brachial artery and encircled them both proximally and distally with vessel loops.  We then occluded it with the vessel loops and removed the arterial end of the graft and closed its area under 
magnification with 6-0 Prolene sutures.  There was a good pulse distal to this.  We then pulled the entire graft from the area, including the venous end.  The venous end was occluded with 6-0 Prolene suture.  Copious irrigation with saline solution was carried out.  We then infiltrated just distal to the right axillary region, and incision was made and the axillary vein was encircled both proximal and distal with vessel loops.  We made an arc over the biceps muscle and an 8 mm Impra graft was moved through this tunnel. 
Then 3000 units of heparin were given intravenously, and after waiting three to five minutes circulation time, the brachial artery was isolated and occluded both proximal and distal with bulldog clamps.  A 3 cm arteriotomy was made.  One end of the Impra graft was fashioned to fit this arteriotomy with continuous anastomosis under magnification using 6-0 Prolene suture was done.  Surgicel was placed around this anastomosis and hemostasis was affected.  We then occluded the axillary vein proximal and distal with bulldog clamps.  A 3 to 4 cm venotomy was made.  The other end of the graft was fashioned to fit this veneotomy, and continuous anastomosis under magnification with 6-0 Prolene suture was done.  Surgicel was placed around this anastomosis, and hemostasis was affected.  All clamps were removed.  There was a good bruit and thrill distal to the venous anastomosis.  Good pulsation through the entire graft.  The wound was irrigated copiously with saline solution.  All the incisions were closed in layers with 3-0 Vicryl, the skin and all other areas closed with 4-0 nylon.  Sterile dry dressings were applied.  The patient returned to recovery in stable condition.  No family is present for postop consultation. 


9.  On August 10, 2004, A.W. complained of pain in her arm and numbness in her fingers.  She received morphine.    

10.  On August 11, 2004, Sagar noted that A.W.’s right hand was cold, but that she could move her hand and make a fist.  


11.  On August 12, 2004, A.W. continued to complain of pain and numbness in her right hand.  Her right hand was swollen.  Sagar noted that she was unable to make a fist or flex her fingers.  Her right hand was warm.  Sagar noted that Knight was to evaluate her right arm.  

12.  On August 13, 2004, A.W. complained of severe pain in her right arm.  Her right arm was swollen, she was not able to move her fingers, her right hand was cold to the touch compared to her left hand, and her pulse was weak.  Her progress notes state that Knight was to evaluate in the a.m. “A.S.A.P.”  

13.  On August 13, 2004, at 10:30 a.m., Knight noted:  

I don’t think [right] hand is much cooler than [left] but pain in arm causes difficulty using [right] hand.  I think when swelling subsides the use will return.  I explained this to the patient she understands.  She also knows to keep close follow-up with me upon discharge.  She also has a ball to squeeze.

 
14.  At 12:15 p.m. on August 13, 2004, A.W.’s progress notes state that the patient complained of numbness in her right hand and pain in her upper arm and hand.  Her hand was warm and she had difficulty squeezing.  

15.  Later on August 13, 2004, A.W.’s progress notes state that the patient complained of severe pain in her hand and was very concerned about her hand.  The notes state that her right hand was very swollen, cold, and had no range of motion.  

16.  On August 14, 2004, A.W. continued to complain of pain in her right arm.  Her right hand was cooler than her left, but both hands were still warm.  Her pain medication was increased. 


17.  On August 15, 2004, A.W. still complained of pain in her right hand.  Her hand was swollen, but she had some range of motion.  

18.  On August 16, 2004, Knight noted that he discussed at length with the patient and her daughter the possibility of ligation and loss of the graft.  Knight stated that he thought a lot of the pain came from the swelling, but that “steal” syndrome
 was a “great possibility.”  Knight 
stated that the family wanted him to tie off the graft and hopefully this would increase the blood flow.  Knight stated that he saw nothing wrong with this and would proceed.  


19.  On August 16, 2004, A.W.’s progress notes state that her right hand was swelling and no pulse was felt.  A.W. wanted to talk to her family about the graft reversal and let Sagar know about it.  Knight scheduled the ligation that day.  Sagar discussed with the patient that the ligation might improve some of her symptoms.  A.W. refused the procedure.  Knight discussed the procedure with the patient again, and she agreed to have it in the morning but wanted to talk to her family later that evening.

20.  When Knight arrived for the ligation procedure on the morning of August 17, 2004, A.W. refused the procedure.  Knight noted:  “I’m at a total loss about what to do with this patient. May need psychiatry eval.”  The patient continued to complain of pain and numbness in her right hand.  Sagar noted that he had talked to the patient and her sister and told them of the need for ligation of the graft to improve circulation, but between three people making a decision, they were unable to come to a decision.  A.W. then called the nurse and told her that she decided to accept the surgery.  The nurse tried to contact Knight.  

21.  Knight performed the ligation on August 18, 2004.  Knight’s operative report states:  

This is a 52-year-old lady who is status post arteriovenous graft insertion in the lower arm x 2 that clotted, finally an arteriovenous graft insertion in the right upper arm.  She now has some coolness in that right hand with some swelling and the possibility that a steal syndrome exists.  We have scheduled the patient 3 times for interruption of the arteriovenous graft to try to affect relief of the steal syndrome.  She was counseled on Monday and she was counseled again Tuesday morning.  We met with the family, talked with the daughter on the phone and several members of the family several times.  We finally talked to her again yesterday afternoon, she was a little bit lethargic secondary to morphine and we stopped that.  She cleared pretty rapidly.  She now understands that she need [sic] interruption of that arteriovenous graft to try to have some relief of some discomfort and pain in the right arm, as well as to possibly avoid some amputation.  She understands this.  She 
also understands that because she has a very poor vascular status, the steal may not be great but at least this would affect some more blood flow to her hand.  She was brought to the operating room for surgery.  

A.W. stated that her hand felt better after the procedure.  Knight noted in A.W.’s progress record that he had interrupted the right arm AV graft with two large hemo clips “to decrease steal syndrome.”  The progress notes after surgery state that her right hand was swollen, had no pulse, and looked purplish and ischemic.
   


22.  On August 19, 2004, A.W.’s progress notes state:  “Forearm is warmer Hand is cooler  Will observe for now.”  The progress notes later state:  “Pt is doing the same.  Denies any pain in her hand.”  The notes later state:  “[Right] hand is still swollen & edema.  Can feel no pulse.”  A.W. denied any pain in her hand, but her hand was still swollen.  Sagar noted that her right arm and upper arm were swelling and her forearm was warm.  Her hand was decreasing in temperature from warm to cold, her fingers were dusky, and there was no radial pulse.  Sagar discussed A.W.’s care with Knight.  

23.  On August 20, 2004, Knight ordered an arterial Doppler on A.W.’s right arm, and Sagar noted that she was to have an “x-ray” of her right arm.  The ultrasound report states: 
OPINION:

1. NO ARTERIAL DOPPLERS WERE OBTAINED IN THE 1ST, 2ND OR 3RD DIGITS.

2.  THE RIGHT BRACHIAL AND RIGHT ULNAR PRESSURE READINGS ADEQUATE.

3.  THERE IS SEVERE REDUCTION IN THE PRESSURE DIGITAL FLOW THROUGH THE RADIAL ARTERY WITH ONLY A VERY SMALL PRESSURE READING RECORDED.  


24.  On August 20, 2004, A.W.’s progress notes state:  

Dusky, mottled? hand but forearm is warmer.  Will [check] arterial Doppler.  Start heparin and place nitro patch  also will get 2nd opinion

The notes later state that there was no pain, but her arm had been cold.  Her fingers were dusky and cold, and she could not move her fingers.  

25.  On August 20, 2004, the progress notes later state:  
[Right] hand is cold, swollen & edematous.  Looks black & has a large no. of blisters on it.  Cannot feel any pulse. . . . [Right] hand is not looking too good.  The pt is also spiking temp.  Contacted Dr. Knight but haven’t received any reply.  


26.  On August 20, 2004, Dr. Raffa examined A.W. to give his consultation and second opinion.  His report states:  
PHYSICAL EXAMINATION: 

EXTREMITIES:  

When I saw the patient, the hand was showing frank gangrene with no capillary perfusion.  There is marked bluish discoloration over the tips of the fingers.  The hand is very, very cool to touch and there are multiple blisters along the ulnar aspect of the forearm with a slight odor to that area.  There is no sensation present at the hand level and there is absolute loss of function of the muscles and fingers.  

IMPRESSION: 

1.  My impression at this point is that it looks like there is hardly any perfusion of the distal portion of the brachial artery and surely there is no perfusion to the radial and ulnar arteries.  My concern is that we get to the stage at a point of no return regarding reversing the severe ischemia of the hand.  It might not be a bad idea to consider arteriography of the brachial artery to determine patency, but the prognosis is extremely poor concerning the hand and the forearm.  I am not so sure, but it appears that the patient might end up with an amputation if arteriography does not show any change of reopening the brachial artery.  

Raffa’s handwritten progress notes state:  

Dusky and very cool mottled hand and forearm.  I think it is severe ischemia of hand and forearm.  It is a point of no return  I fear the hand may be lost.  Suggest arteriogram of poradial artery.  Graft of upper arm is already clotted.  Arteriogram of poradial artery may give better idea if anything may be salvaged at the forearm level

27.  On August 21, 2004, Knight noted that Raffa’s note was appreciated, but that angio through the groin or upper arm might be dangerous or cause more problems in this patient with generalized arteriosclerosis.  Knight noted that he and Sagar had a discussion with the family and he thought their questions were answered to their satisfaction.  Knight stated that he would monitor the color and pain and that if there was any further deterioration, he would do open angio and a possible balloon artery.  

28.  On August 21, 2004, Sagar noted that A.W. had a Doppler study of her right arm and that the pain in her right arm was less.  He noted that Knight had ordered a heparin drip.  He further noted that A.W.’s arm was swelling, her forearm had broken blisters, her hand was cold, and her distal digits were dusky.  He noted that he and Knight met with the family to answer their concerns.  


29.  On August 22, 2004, Sagar noted that A.W.’s right hand was cold and her fingertips were discolored.  A.W.’s sister called and requested a consultation with another physician.  


30.  At 8:35 a.m. on August 23, 2004, Sagar noted that the patient’s fingertips looked mottled, there was a decrease in sensation in her right hand, and it felt cold to the touch.  


31.  At 11:00 a.m. on August 23, 2004, Sagar noted that the right arm was unchanged and that the hand was edematous,
 cold and dusky.  


32.  Dr. Fonseca examined A.W. on August 23, 2004, and gave a consultation report as follows: 

The extremities were with full range of motion in the right upper extremity.  There were gross gangrenous changes from the elbow distally.  The forearm had multiple ischemic blisters on it.  There was gross necrosis of all finger tips.  There was inability to move the fingers or gross muscular paralysis.  There was no sensation to this from the forearm distally.  There were no palpable pulses from the brachial artery distally and all grafts appeared to be thrombosed. . . . 

IMPRESSION AND PLAN: 

The patient presents now with what appears to be gangrene of the right hand and right forearm.  The question of reversibility is very real and I doubt that anything further can be done.  However, I have discussed with the family the possibility of obtaining an arteriogram and also seeking the opinion of a hand surgeon.  I have discussed the above findings with Dr. Sagar, who states he will discuss these options with the family in the morning and then provide further recommendations.  I feel that without the arteriogram, further recommendation regarding treatment [is] not possible but I fear that even with the arteriogram, the chance of arm salvage and preservation is extremely low.  


33.  On August 23, 2004, Fonseca noted in A.W.’s progress notes: 

Muscular paralysis of hand.  The forearm is ischemic as well.  Have discussed with family—daughter & patient-need for arteriogram and hand surgery evaluation; however chance of hand-arm salvage is poor
Sagar had a meeting with the family to discuss the consult from Fonseca.  


34.  On August 24, 2004, Knight ordered an axillobrachial angiogram (arteriogram) of A.W.’s right arm.  At no time from A.W.’s admission to the hospital on August 3, 2004, through August 23, 2004, was an arteriogram or angiogram performed on A.W.  The arteriogram revealed the following results: 

There appears to be complete occlusion of the radial branch of the brachial artery at its origin.  This is seen at the level of the elbow.  
Multiple collateral branches are seen filling the intraosseous and ulnar vessels that appear very attenuated and narrow.

Complete occlusion of all blood flow is seen in the right mid forearm during the arterial phase.  The radial ulnar arteries show attenuation and complete occlusion at this level.  A 70 second delay was continued with no visible vessels at the level of the right wrist or right hand.  Venous flow was very delayed as well with marked stasis.

Dr. Knight was notified immediately.  


35.  On August 25, 2004, at 8:40 a.m.,  Dr. Parkar noted that the hand “appears very mottled today, . . . Inability to move the hand, . . . Awaiting hand surgeon’s input.”  A.W. stated that the pain in her right arm was not too bad, but her right arm was swelling and her hand and finger were gangrenous and cold.  

36.  Dr. Polineni examined A.W. on August 25, 2004, and gave a consultation report as follows: 

CONSULTATION SUMMARY:

This 52-year-old right-hand dominant, African-American female, after obtaining the history of the patient and had a sister at the bedside and reviewing the chart and operation notes and previous consultations by Dr. Raffa, Dr. Fonseca and the operation notes by Dr. James Knight, and bedside examination, the following is the summary.  This lady who has undergone dialysis access graft placed by Dr. Knight and later it will be clotted and then the graft was relocated further up in the right upper arm.  The original was in the lower part of the upper arm in the antecubital fossa area.  When they relocated to the upper arm to the brachial artery and the axillary vein, at the time the lower part which was the original one was closed and both arterial and venous anastomotic sites were sutured.  Apparently she has developed, all along this time, gradual process of pain, swelling, persistent coolness of the hand and fingers.  Now after Dr. Fonseca was seen recently, an arteriogram was done and arteriogram and reports were reviewed by me, indicates there is no flow from the mid part of the forearm onwards.  The radial artery is occluded, there was a little bit of flow in the upper part of the ulnar artery and ___ arteries [dictation was not complete], but from mid part of the forearm onwards there was nothing.  Clinically she had very tense, tight muscles in the upper part of the forearm, but from distal two-thirds of the forearm 
onwards it is cold and there is no sensation, there is no movement, there is no pulse, there is no temperature, the skin is literally nonviable tissue.  At this point, one has to say this is a dry gangrene without an infection with necrotic muscle mass prone for infection and further complications anytime.  

RECOMMENDATIONS: 

Amputation:  At this point, there is no hope of saving the hand.  So, it is wise to amputate to the mid part of the forearm, leaving possibly 7-8 cm length stump from the elbow joint onwards there is a likely possibility, but again that will be dictated by the findings of the bleeding and the muscle necrosis, etc.


37.  On August 27, 2004, A.W.’s progress notes stated:  
[Right] hand is the same.  Fingertips are dusky & there are blisters.  Feels cold to touch.  No pulse felt.  


38.  On August 27, 2004, Knight recorded the following progress note: 
The patient is a young lady who has undergone multiple surgical procedures in the hospital over the last month.  She has undergone A-V graft insertion in the right arm, and has some ischemic changes, pregangrenous changes over that right hand and distal arm.  We clipped the last A-V graft as we thought it was stealing blood from her hand but clipping it looks like it may have made it worse.  I am not sure whether that has made it worse or it just continued the same course.  We have had several meetings with the family trying to explain our thought with the A-V grafts and the need for such, as well as the central catheter for dialysis.  We have explained why we thought the grafts in the lower arm clotted, and why we felt the graft in the upper arm should be clipped.  In retrospect, they feel that we should not have clipped the graft in the arm because the circulation is poor, but this is a very common finding in patients that are diabetic and on dialysis with a graft that has been in the opposite arm for several years. 

Today’s meeting was with Dr. Sagar, myself, Dr. Mosley, Mary Bowlin, and the head of the risk committee.  We spent about an hour with the family members that were able to make it.  They were a little disturbed because of the time, 9:30.  They thought we should have made it later, but this is the time that was convenient for most of us as for some of them.  We went over the course thus far.  We thought we answered their questions.  We went over what we thought made the arm be more discolored, although I feel that if we had the same option, we would still use that virgin arm on the 
right side rather than going to the left side that already had a graft in place.  Although our outcome has been poor, I thought our thought processes would have been the same, although retrospectively we would have done a preoperative arteriogram but this is not usually done.  We asked them several things about whether I should remain as surgeon.  The patient thought no.  The sister thought they had another surgeon in place but for a reason of their own would not give his name, or her name, until they have talked with the surgeon again.  We have tried to get second opinions from St. Louis University as far as the angiogram that disclosed a 40 to 50% stenosis, and I agree that not much could be done with that because the stenotic area is not of such degree that any surgical intervention may be necessary.  She only has a small ulnar artery, and we may have disturbed some of those collaterals when putting the grafts in place, and that may have caused this ischemic phenomenon, but I do not think any surgical intervention at this time would reverse that.  We have done transcutaneous oxygen measurements to see if a hyperbaric therapy would be of benefit, and according to our numbers, it would be of benefit, and the patient has been in there twice and now refuses because she is claustrophobic.  I am not sure what other treatment options there are.  We can wait to see if it gets better.  Of course, we could always amputate to stop the problem right away, but I think hyperbaric therapy may give us a lower margin of demarcation maybe at the fingers rather than the arm, and if the patient is amenable to that, we will continue with the hyperbaric oxygen therapy with some sedative given prior to beginning that.  I think with discussions with the family, I am not sure they understood all we were telling them because we have gone over the same conversation, especially with Jackie, two or three times.  Her questions changed a little bit but they are the same with the same answers.  Maybe our meeting today has resolved some of those issues.  


39.  On August 27, 2004, Forest Park Hospital’s Chief Standards Officer recorded a progress note as follows: 

8/27/04—9:30 a.m.—10:30 a.m.—Meeting held in patient’s room with patient, family members including two sisters (Jackie and Denise), two brothers and a woman identified as a family friend (Cindy).  Also present were Dr. Knight, Attending Surgeon, Dr. Mosley, Chairman, Department of Surgery, Dr. Sagar, Attending Physician, Mary Boland, Chief Standards Office and Carolyn Lange, Risk Manager.  Purpose of meeting was to address once again the reasons for patient’s past treatment and surgeries, answer the family and patient questions, explain prognosis, treatment plan 
and options, obtain patient/family agreement on treatment plan and their choice of attending surgeon going forward.

Numerous questions were asked of the physicians including why the arteriogram was not done sooner.  Dr. Knight informed patient and her family again that an ultrasound was done initially and that test basically gave same information indirectly as arteriogram.  Dr. Knight and Dr. Sagar explained that the site chosen for graft was a common site especially since patient had prior left arm graft.  Dr. Knight confirmed he discussed with patient the surgery and its risks ahead of time and that she did sign the informed consent.  Dr. Knight explained Steal Syndrome and its symptoms and that you usually don’t see it in lower arm.  In response to sister’s inquiry into amount of communication between physicians/patient, both Dr. Knight and Dr. Sagar informed them that they speak regularly, usually every day and see patient frequently.  It was acknowledged that there can be different opinions and recommendations.

The physicians emphasized that they were taking great efforts to help the patient, including Hyperbaric Treatment, at which point the patient stated “Doctor, I am not going to that cage.”  She expressed concern of seeing blisters after her second time and was fearful of other potential side effects.  Dr. Knight explained that blisters likely cause of swelling and that to gauge any success from Hyperbaric Treatment, it may take several times.  Patient again stated she did not want that treatment.  Dr. Knight encouraged it and suggested an increase in sedation in an effort to make it less stressful for her.  Even with offer of sedation, patient still refused Hyperbaric Treatment.  The family will discuss this further with the patient. 

Jackie stated patient did not want Dr. Knight as the patient’s surgeon and said they were speaking with a surgeon on Forest Park Hospital’s Medical Staff about assuming [A.W.’s] care and would hopefully have answer within 24 hours.  It was agreed Dr. Knight is to remain her Attending Surgeon until that time but not to do any more surgery on patient.  Jackie agreed to notify Dr. Sagar the outcome of her discussion with the surgeon. 

Treatment options discussed: 
1.  Continue Hyperbaric Therapy

2.  Monitor condition and any changes

3.  Amputation

It was agreed by family to observe and monitor the patient’s condition until they could get new surgeon unless patient changed her mind about Hyperbaric Treatment.

40.  On August 31, 2004, Knight noted in A.W.’s progress notes:  
Not much change in condition of hand or arm, but I think she’s in less pain at least she’s taking less pain medication.  Was awaiting arrival of another surgeon but none yet.  I did receive a call from Dr. [illegible] Johnson, Internist, stating she was asked by family member to transfer the patient and take over case but after a long discussion with Dr. [illegible] Johnson she too thought we were doing everything possible.  I will continue observation but apparently this seems like a game to some family members.  They’re jeopardizing [A.W.’s] condition by not informing us of another surgeon.  


41.  On September 1, 2004, Knight noted in A.W.’s progress notes:  
Spoke [with] Dr. Polineni yesterday.  He states surgery now or later.  I wish to wait until demarcation occurs unless sepsis related issues occur then surgery may have to occur earlier.  

On September 1, 2004, Knight also dictated a progress note, stating: 

Myself, Dr. Sagar, Ms. Bolen, Ms. Bland, the director of nursing, as well as Teresa of social service, met with Jackie Hicks in the room of the patient to try to ascertain where we are as far as a couple of things; the need of a new surgeon, and by her statement she wished that someone could give her some other options to make her sister’s arm better, and I wish we could do that, but I see no other options, but we are willing to give her a chance to find another surgeon but we were told if Friday will be a week away and that if patient is not seen by a surgeon, and that if they wish to do surgery if surgery is needed, whether it be an amputation or whatever else another surgeon would think was amenable.  We also asked if surgery was needed right away would it be okay for Dr. Polineni or someone to do surgery, and they wished to think about that.  We talked about beginning discharge planning because she is only getting pain pills by mouth.  She is only getting hyperbaric oxygen therapy and dialysis, and all of those can be done as an outpatient.  They seemed a little reticent about that also.  

I think at this point because the patient’s arm is in jeopardy, they feel that someone has done something wrong.  They do not realize that this patient is a diabetic with hypertensive cardiovascular disease, poor circulation throughout her body, and angiography disclosed that there is nothing that was disrupted during surgery, although it does show that her vessels are very tiny, indicating severe small vessel disease as well as arterial sclerosis in the larger vessels.  We are going to wait and see if the hyperbaric oxygen therapy helps.  They may come up with another surgeon that may 
recommend an amputation right away.  If she needs an amputation either now or later, I would rather wait until it demarcates but we will see what they think.  

I think at this point that Jackie and the family are really jeopardizing this patient’s care by refusing to let us do what is necessary in case an amputation is necessary, and holding the patient hostage while she is still awake and tries to interview other physicians, I think, and the only contact she has made thus far is Dr. Ben Johnson who is an internist at People’s Clinic, not surgery, not dialysis.  I do not think that would help Dr. Sagar or myself with her intervention, but we did offer to transfer her to Dr. Ben Johnson if she wished.  We are playing the waiting game until Jackie and the family decide what they want to do.  


42.  On September 1, 2004, Sagar noted in A.W.’s progress notes:  
Today in family conf. Jackie asked specifically about new surgeon to take over care—they said will designate in 1-2 days.  –also asked about Dr. Polineni operating  family did not agree.  Said they will think over

43.  On September 2, 2004, Knight noted in A.W.’s progress notes: 
Meeting with patient & sister Jackie.  Earlier I spoke with [A.W.] via phone.  She stated she had the utmost confidence in me as far as her care is concerned.  They, Jackie & Audrey, wish I direct care including an amputation.  We also had a long talk about renal transplant.  We discussed talking with family members about being a donor.  They’re going to pursue this.  I told them I’d be happy to help with transplant surgeon (Dr. P. [illegible]) at SLU contact.  Will contact Dr. Polineni about amputation but will continue working with family about future care.  


44.  On September 3, 2004, Knight noted in A.W.’s progress notes:  

Met with [A.W.].  Her mindset is the same with confidence in doctors and hospital.  She has begun discussions with family members about transplantation and she wish I talk with family members in the future.  I will do that.  Will try to return this evening for surgery by Dr. Polineni.  


45.  A.W.’s amputation surgery was rescheduled, and Polenini performed the amputation below the right forearm on September 4, 2004.  Polenini’s operative report states: 

PREOPERATIVE DIAGNOSES: 

1.  Status post hemodialysis access shunt clotted.

2.  Gangrene of the right upper extremity up to the proximal one-third of the forearm.

*   *   * 
OPERATION:

Amputation of the right upper extremity to the proximal one-third of the right forearm. 

*   *   * 

INDICATIONS FOR PROCEDURE:

This right-hand dominant African-American female was seen by me in consultation approximately 7-8 days prior to this surgery.  By the time I saw her she had gangrene of the hand and fingers with nonviable tissue of the forearm, demarcating somewhere at mid-one-third, proximal one-third region.  On that basis I recommended amputation because of further continuing of the nonviable muscle and skin would provoke certain bad infection and even septicemia, etc.  About 1 week has gone by and during that week I have constantly, almost every day, kept in contact with the floor nurses and the primary care attending physician, Dr. Sagar, and also kept in touch with Dr. Knight.  I have seen her the first 2 times after the consult and after that I just maintained the phone contacts because there was nothing else for me to do until the family decided what to do.  Finally, the family decided to go with the amputation as I recommended and they called me back, so I have seen the patient.  I had a very lengthy conversation with the family at the bedside in the presence of the hospital nurse, drawing lines where this demarcation is and up to how far the bone will have to go.  There is always that risk that we may have to revise the amputation and go further up and up.  We may have to debridle it a few times before we have our final closure.  The amputation problems related to phantom pains, [stump] neuroma, any wound infection, painful stump and the possibilities of anything further being done depending upon the recommendations of people if she decided to go with the prosthesis.  So, several of the areas have been covered in the discussion thoroughly.  

DESCRIPTION OF PROCEDURE:

Under adequate anesthesia, I made an incision distal to the area planned of demarcation.  No bleeding, just at the area of demarcation.  Incision made brings some skin bleeding, reasonable enough to assume that the skin up to the point is alive.  Underneath the skin, the fascia and some of the subcutaneous fatty tissues does not look viable at all.  Some of it has been taken.  The muscle bellies started smelling, indicating it started going on putrefication [putrefaction].  The muscle has been cut and the dissection has been proceeded.  The large nerves, radial, ulnar and median nerve, which were sometimes hard to identify with dead muscle and dead nerve.  The areas was [sic] identified, they were cut long enough so that they would retract proximally.  As the dissection proceeded, the ulnar artery has been identified and there was a reasonable amount of bleeding that was clamped with a suture ligature and the bleeding was controlled.  The interosseous vessels is another source of bleeding and that was also controlled with the same suture ligature.  There was hardly any bleeding from radial artery.  Both her forearms bones were exposed and with the perosteal elevator the muscle attachments were deflected and her bone was cut.  There was no bleeding so we had to go up about another inch proximal.  There was a minimal amount of bleeding from the bone present.  That is a reasonable hopeful sign it was probably viable at that point.  Again, the muscle has been cut and at this point the wound has been thoroughly irrigated.  It is not really optimal to close so we just did one suture and thorough amount of irrigation has been done prior to that single suture that was placed.  Bulky pressure dressings were done.  The patient tolerated the procedure very well and was brought to the recovery room in good condition.  

A pathologist examined the amputated forearm and reported as follows: 

DIAGNOSIS: 

Arm, right, amputation:

--Gangrenous necrosis of skin, soft tissue, and bone.

--Early organizing thrombus, intraluminal, brachial artery.

--Acute inflammation and extensive necrosis of skin and soft tissue of margin; patchy mild fibrosis of bone marrow from margin accompanied by occasional acute and chronic inflammatory cells—nondiagnostic of osteomyelitis.  

46.  On September 6, 2004, A.W. underwent further surgery to remove dead tissue from her forearm.  Polenini’s operative report states: 

PREOPERATIVE DIAGNOSIS: 
A 2-day old amputation of the right upper extremity through the junction of mid-one-third and upper one-third forearm area with nonviable muscle tissue and open wound stump.

*   *   * 

OPERATION:

Debridement and excision of nonviable muscle and soft tissue again and partial loose closure of the stump with drains underneath.

*   *   * 

DESCRIPTION OF PROCEDURE:

Under adequate anesthesia, the 1 single suture that was placed last time was removed.  The wound has been thoroughly debrided and irrigated.  The nonviable muscle tissue has been cut far enough proximally where there was a reasonable amount of muscle bleeding today.  Some of the wound margins were cut and trimmed and there was a reasonable amount of good bleeding from the wound margins.  We do not have to do anything to the bone today because it was cut far enough proximally last time itself.  During the process the lateral and posterior interossei again had to be cut and re-suture ligated again.  At the end of the procedure there was a reasonable amount of good looking healthy tissue and there were no active bleeders.  A small Penrose drain has been left in and wound was closed somewhat loosely but completely.  Bulky pressure dressings were done.  She will continue on antibiotics, pain medications and I will follow her on the floor.  

47.  After the amputation surgery, A.W. underwent further debridement and removal of nonviable tissue multiple times, with partial closure of her wound.  She also complained of “phantom pains” in her right arm, and she was treated with Neurontin and Elavil for these symptoms.  She experienced depression and had difficulty in sleeping due to the phantom pain.   

48.  A.W. was discharged from the hospital on September 24, 2004.  Knight’s discharge summary summarizes the course of the hospital stay as follows: 

I was called semi-emergent on the afternoon of August 3, 2004.  The patient is in need of dialysis.  She does not have a catheter in place.  I left my office early on August 3, 2004.  Patient underwent a Perma-A-Cath insertion for dialysis without incident under C-arm direction.  On August 4, 2004 we brought her back to the operating room where we placed a new A-V graft in the opposite arm in arc fashion between the brachial artery and the brachial vein.  They did relatively well but then a few hours later it clotted.  We brought her back and declotted her.  Because she was dialyzed on August 5, 2004, we declotted her on the August 6, 2004 and they did pretty good but again it clotted again, although the bruit and thrill were very pronounced at the time.  We brought her back on August 9, 2004 where we removed the A-V graft and inserted a new A-V graft in the upper arm.  After that, she started having severe pain in the hand.  Whether this was a steal syndrome or neuropathy we were not very sure.  We had evaluation with Dr. Sagar and other dialysis doctors, and they felt that she was suffering a steal, and that we should ligate the graft.  We met with the family several times.  We did an ultrasound that disclosed a very atretic ulnar artery but the brachial artery was patent.  We felt that if we ligated, we could relieve some pain although we would sacrifice the graft.  We met with the daughter, the sister, and the entire family members several times, and we finally ligated the graft after the patient had consented and refused and consented and refused.  After we ligated it, her hand did not get any better.  The pain continued.  She was on morphine for a while as well as Percocet.  Discoloration had continued.  We had to meet with the family several other times because we were fearful of limb loss.  We again repeated an ultrasound that disclosed the patent brachial artery, although the runoff was very poor with a very atretic ulnar artery.  The patient probably had severe arterial insufficiency prior to placing the graft, and this is probably why the grafts did not stay open, and because we inserted a graft and spilled a little blood.  This is probably why she has some of these ischemic symptoms now.  We met with the family and other members including who we thought was a stranger on one occasion to try to explain the dilemma that she may lose her arm, or at least she may lose a part of her arm.  Finally, after getting multiple opinions and the sister at one time, Jackie, had decided they wanted another surgeon to do something to try to increase the blood flows.  We waited several days and they wanted us to wait over the weekend.  We waited over the weekend and still no other surgeon ever arrived.  I met with her the next week and they were again confident that I could do everything possible for her sister.  I felt that at this time because of ischemic symptoms, we started hyperbaric oxygen therapy but she was so adamant about not going into the chamber, she was fearful, even with Xanax being given to her, she went once or 
maybe twice at most.  We also put some nitro paste on the wrist to try to increase blood flow but that did not help.  I thought we should wait for a while for demarcation, but they were adamant about having something done.  They wished I would do it but I told them that was not in my field, and we asked Dr. Polineni to see her.  He amputated her and left it open, and over the next several days she got a little better, and finally on the morning of September 24, 2004, while I was out of town with a death of my mom on September 23, 2004, she was discharged.  

DISCHARGE DIAGNOSES:

Ischemic upper extremity, possible long-standing exacerbated by A-V graft insertion, status post amputation.  She is a very poor risk for an A-V graft in the opposite arm.  She is going to require a lot of Perm caths because of the change of limb loss on the opposite side is very high.  Angiogram before discharge showed a patent brachial artery but a very atretic ulnar artery, and this is probably the reason for the ischemic symptoms and the loss of the limb, possibly secondary to long-standing diabetes mellitus.  We are going to follow her as soon as Dr. Polineni finishes with his surgical procedure.  I will see her in the office on a regular basis.  

Count II:  M.B.  

49.  Patient M.B. had a vascular graft in her left forearm for use in renal dialysis.  On April 25, 2000, M.B. went to Compton Heights Hospital with a non-functional AV graft.  


50.  Knight first attempted revision of the graft, but the graft clotted off, so Knight placed a new graft higher in the biceps area.  


51.  After the surgery, M.B. complained of pain in her arm and hand and numbness in her hand.  Knight was aware of the complaints when M.B. was discharged.  


52.  The hospital closed a day or two after Knight performed the procedure.


53.  M.B. was scheduled for an office visit with Knight one week after discharge, but did not go to his office.  


54.  After the fact, Knight learned that M.B. had presented to the emergency room at St. Mary’s Hospital on May 1, 2002, and that she had lost her hand.  

Count III:  F.E.


55.  F.E. went to the emergency room (“ER”) at Lutheran Medical Center at approximately 8:00 a.m. on January 30, 1999, with complaints of abdominal pain for the past three days, vomiting and nausea.  F.E. reported that he had taken large amounts of Ibuprofen.  F.E. was sent home.


56.  At approximately 8:40 p.m. on January 30, 1999, F.E. was transported back to the ER at Lutheran Medical Center by ambulance.  Dr. Bernard Ramos was the physician on duty in the ER.   F.E. was moaning and groaning.  F.E. complained of severe abdominal pain for the previous two days, which had gotten worse since he had gone home from the ER earlier in the day.  He also complained of having coffee ground emesis (vomit that looks like coffee grounds) for the previous two days.  F.E. stated that he had taken 10-15 tablets of Ibuprofen per day for three days for a toothache, but had ceased taking the Ibuprofen when the abdominal pain started.  His eyes were sunken and he appeared toxic and pale.  His heart was tachycardic
 (120-130 beats per minute) and he was tachypneic.
  His skin and mouth were dry.  His abdomen was very tender and could barely be touched for examination.  Bowel sounds were completely absent.  Ramos performed a gastric lavage with a nasogastric tube, which showed a light brown aspirate, but no indication of bleeding.  Ramos diagnosed abdominal pain with history of coffee ground emesis and Ibuprofen overuse, dehydration, metabolic acidosis, and pallor.  Upon admission, Ramos ruled out intra-abdominal bleed.  Ramos ordered laboratory tests, but had the nurse page the surgeon on call before receiving any test results because he recognized that F.E. had an acute abdomen and it was possible that an acute abdominal surgical condition was present at that time.  Knight was the surgeon on call.  Ramos talked to Knight at approximately 9:00 p.m.  Ramos told 
Knight that he should be on standby and that Ramos would call him back when the test results were in.  

57.  F.E.’s hemoglobin level was 14, which was in the low normal range.  A low hemoglobin level would suggest bleeding.  F.E.’s bicarbonate level was 10, whereas the normal level would be 22 to 30.  The low bicarbonate level suggested metabolic acidosis, or acidity in his blood.  

58.  Knight called back at approximately 10:30 or 11:00 p.m. while Ramos was reviewing the test results and reprimanded Ramos for calling him before obtaining the test results.  Ramos told Knight that the bicarbonate was low and F.E. was in acidosis.  Ramos and Knight agreed that F.E. should receive a second dose of Demerol for pain.  Ramos told Knight that he would need to come in and help evaluate the patient because F.E. was in severe abdominal pain.  Ramos stated that he would call back when more test results were in.  


59.  The arterial blood gas test showed a PH of 7.14, which clearly reflected metabolic acidosis.  


60.  Ramos paged Knight and spoke to him a third time around 11:30 p.m.  Ramos told Knight that F.E. was in metabolic acidosis and that the lactate dehydrogenase (“LDH”) level was elevated.  Ramos told Knight that he suspected that there was something serious going on with F.E., such as a perforation or intra-abdominal bleed.  Ramos also stated that the fact that R.E. experienced abdominal pain, an elevated LDH and metabolic acidosis possibly suggested a splenic rupture.  Knight stated that F.E. should be admitted to the ICU and that he would be there in a few hours.  Ramos told Knight that he needed to come immediately and that he would be notified of the results of a repeat hemoglobin hematocrit (“H&H”) test.  F.E. was admitted to the ICU at 12:05 a.m. on January 31, 1999.   

61.  A nurse informed Ramos that Knight had changed his mind and was not coming in right away.  At 1:00 a.m., Knight ordered a CAT scan of the abdomen and pelvis, ordered an increase and then subsequent decrease in the IV fluid rate, ordered an increase in Demerol with the addition of Vistaril, and ordered sodium bicarbonate to be given in the IV.  Ramos ordered another hemoglobin test, which showed that F.E.’s hemoglobin level had dropped from 14 to 9.  Ramos told the nurse to notify Knight of this very abnormal test result.  Ramos increased the amount of IV fluid and began blood transfusions.  Ramos told the nurse to call Knight back and tell him to come in.    


62.  A preliminary reading of the CAT scan showed splenic rupture and hemorrhage.        

63.  F.E. coded at approximately 3:30 a.m.  Ramos rushed to the ICU and performed advanced cardiac life support on him.  F.E. died after receiving advanced cardiac life support for almost an hour.  Knight never went to the hospital to examine F.E. and was not there when F.E. died.  
Count IV:  M.T.

64.  On March 11, 1998, M.T. was admitted to Lafayette-Grand Hospital with complaints of shortness of breath.  M.T. had a history of being a cigarette smoker.    


65.  M.T. had a bronchoscopy, chest X rays, CT scans, biopsies, washings, cultures, laboratory testing, physical examinations, blood work and EKGs.  M.T. had a lung lesion.  On March 23, 1998, Knight performed a thoracotomy on M.T., which was an elective surgery that involved opening the chest to remove the lesion.    


66.  Prior to surgery, M.T. had a pro-time of 19.  Pro-time is an indicator of the clotting ability of the blood.  A pro-time level of 15 is normal, and 19 is slightly elevated.  


67.  M.T. had a hemoglobin level of 10.1 and a hematocrit level of 29.7, which indicated that she was slightly anemic.  


68.  Knight performed a segmentectomy, removing a segment of the lung.  


69.  Knight saw M.T. in the recovery room and then left.  


70.  After surgery, Knight was informed that M.T. was hypotensive (had low blood pressure), was in cardiac arrest, and lost almost a liter of blood through her chest tube during cardiac resuscitation.    


71.  M.T. was pronounced dead at or around 7:00 p.m. on March 23, 1998.  An autopsy revealed a tear in her lung and in the pleura
 of her right lung.
Count V:  A.H.

72.  On or about December 1, 1995, A.H. was at Knight’s office with a relative.  Knight observed that A.H. was yellow.  Knight had blood drawn and got the test results two or three days later.  A.H.’s bilirubin level was 9 or 9.1.  The normal level is 0.5 to 1.5.   A.H. was clinically jaundiced.  


73.  Knight recommended hospitalization, and A.H. was admitted to Incarnate Word Hospital.  At the time of admission, her bilirubin level was 17.  

74.  Knight ordered various examinations, including an ultrasound, a carcinoembryonic antigen marker, CT scans, and an endoscopic retrograde cholangiopancreatography procedure (“ERCP”).  The gastroenterologist was unable to perform the ERCP because he was unable to get the cannula in the pancreatic duct.  The CT scan showed a swollen pancreas.  

75.  Knight did not perform a transhephatic cholangiogram (“THC”), which involves inserting a needle into the liver ducts, shooting contrast in, and taking X rays.  A THC would have shown the same thing that a successful ERCP would have shown.     


76.  Knight did exploratory surgery and found that A.H.’s pancreas was very hard.  The pancreas is normally soft and palpable.  Knight did a wedge biopsy, which involves cutting a piece of the pancreas with a knife, to determine if A.H. had cancer.  There is less risk inherent in a transduodenum biopsy than a wedge biopsy.  The duodenum overlaps the pancreas, and a transduodenum biopsy is performed by going through the duodenum with a needle.  A wedge biopsy causes pancreatic enzymes to leak.   


77.  A.H. suffered from a malignant tumor at the head of her pancreas, resulting in an obstruction or narrowing of her bile duct, essentially cutting off the ability of the duct to deliver the bile.  


78.  A few days after surgery, A.H. was tachycardic and her temperature was elevated, which indicates pancreatitis.  Knight performed surgery again, debriding and draining the pancreas.   

79.  A.H. took a downhill course, was transferred to a different hospital, and died a few days later.     

Conclusions of Law


We have jurisdiction over the complaint.
  The Board has the burden to prove facts for which the law allows discipline.

I.  Scope of Issues

The Board’s first amended complaint asserts cause to discipline under § 334.100.2(4) for unprofessional conduct and under § 334.100.2(5), which allows discipline for: 
Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the 
performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]  


In its written argument, the Board argues that Knight’s conduct is cause for discipline under numerous grounds, such as unprofessional conduct, gross negligence, repeated negligence, and conduct that was or might have been harmful or dangerous to the mental or physical health of the patient.  However, at the hearing, counsel for the Board specifically abandoned all grounds for discipline except repeated negligence:

MR. BRADFORD:  I tell you what I’ll do.  I’ll just make an executive decision and I’ll solve this problem.  Since findings of incompetency and danger to the patient ends up costing me more trouble in the long run on appeal than not, why don’t I agree that we will dismiss all the technical allegations in all of the six complaints except repeated negligence.  Will that solve our problem?  

MR. DEUTSCH:  Solves my problem.  That’s all I was asking for to begin with.  I’m not saying they can’t present whatever they have.  What I want to make it clear that what the Commission can hear this evidence for is solely the issue of repeated negligence as I think that’s what Mr. Bradford just said.

MR. BRADFORD:  Yeah, I’m not even sure we have any evidence on that.  Thinking it through that that does end up giving him more to appeal and makes more trouble for me than anything so I will agree that we will amend our complaint to only pursue negligence and repeated negligence and not any other such as incompetency, endangering the patient, misconduct, any of those things that we’ve added in that are in the statute because that’s what the case is really about.  If we can’t prove repeated negligence, then we can’t prove our case.  As a practical matter, I think that’s what we need.  
COMMISSIONER KOPP:  Then we will show that the Board’s complaint has been amended, as you’ve done that orally here this morning, to limit the allegations under 334.100.2.  

MR. DEUTSCH:  (5).

COMMISSIONER KOPP:  (5).

MR. BRADFORD:  Correct.  


The parties and this Commission proceeded with the case on the basis of the Board’s counsel’s representation that the Board is only pursuing allegations of repeated negligence.  Therefore, we conclude that counsel’s statements are binding and that repeated negligence is the only issue before this Commission.  

II.  The Need for Expert Testimony as to Repeated Negligence

In Tendai v. State Bd. of Regis’n for the Healing Arts,
 the court held that expert testimony was necessary to establish gross negligence – a gross deviation from the standard of care – because this is “beyond the view of ordinary lay witnesses.”  Although repeated negligence rather than gross negligence is at issue here, the same principle applies.  In Perez v. State Bd. of Regis’n for the Healing Arts,
 the court stated that experts are permitted to give their opinions when a fair and intelligent opinion cannot be drawn from the facts by inexperienced persons.  In that case, the court held that no expert testimony was needed to establish that a physician who engaged in a sexual relationship with a patient had acted unprofessionally.  The court distinguished Perez in Albanna v. State Bd. of Regis’n for the Healing Arts.
  The Board alleges that Knight violated the standard of care and is subject to discipline for repeated negligence in his treatment of the five patients in the first amended complaint.  Following Tendai, we conclude that expert testimony is required to establish the standard of care.  
III.  Admissibility of Expert Testimony

In written argument, the Board reiterates its arguments that its proffered expert testimony is admissible.  We have already ruled that the expert deposition testimony is not admissible.  However, we will re-address this question.    
A.  Knight’s Objection to the Board’s Proffered Expert Testimony


The standards set out in § 490.065 guide the admission of expert testimony in licensing cases brought pursuant to § 621.045.
   Section 490.065 provides:

1.  In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.
2.  Testimony by such an expert witness in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.
3.  The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.
4.  If a reasonable foundation is laid, an expert may testify in terms of opinion or inference and give the reasons therefor without the use of hypothetical questions, unless the court believes the use of a hypothetical question will make the expert's opinion more understandable or of greater assistance to the jury due to the particular facts of the case.
(Emphasis added.)   In regard to subsection 3, the Supreme Court held:

But, section 490.065.3 goes on to require that the facts or data on which an expert bases an opinion or inference “must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject” and that these facts and data “must 
be otherwise reasonably reliable.”  Sec. 490.065.3.  Thus, section 490.065.3 expressly requires a showing that the facts and data are of a type reasonably relied on by experts in the field in forming opinions or inferences upon the subject of the expert's testimony. The court must also independently assess their reliability. Id.[
]

*   *   *

Of course, section 490.065.3 also imposes an independent duty on the court to determine whether the facts and data relied on are otherwise reasonably reliable.[
]

Accordingly, we applied the criteria that the facts or data relied upon by the expert:

1.
may be those perceived by or made known to him at or before the hearing, 

2.
must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject, and

3.
must be otherwise reasonably reliable.


Knight objected to the following expert opinions for failing to meet the first and third criteria: 

· Dr. Higgins’ testimony regarding patient A.W. in Count I, patient M.B. in Count II, and patient F.E. in Count III;
· Dr. Crittenden’s and Dr. Hudson’s testimony regarding patient M.T. in Count IV; and

· Dr. Cooperman’s testimony regarding patient A.H. in Count V.

Knight contended that each expert’s opinion testimony:

· fails to meet the first criterion of § 490.065.3 (facts or data perceived by or made known to the expert at or before the hearing) because it is based on 
· hearsay in that each opinion is based on hospital and medical records that are not in evidence, and

· fails to meet the third criterion (facts or data must be reasonably reliable) in that each opinion is based on evidence lacking any of the foundation requirements for records under § 536.070(10). 


The crux of Knight's objection was that an expert’s opinion that is based on the patient's medical and hospital records cannot be used to establish the facts or data appearing in those records, but is admissible solely to “assist the trier of fact to understand the evidence or to determine a fact in issue[.]”
  The Board must establish facts relating to Knight's treatment of the patients and the results of that treatment only by evidence admitted in the hearing.  Section 490.065.1 provides that the expert opinions are only to “assist” us in understanding those established facts.  Specifically, in a case such as the one before us, experts may assist us by establishing the applicable standard of care and explaining how and why Knight's treatment did not meet that standard.  Section 490.065 does not abolish the principle that the expert’s 

testimony cannot be used to establish the facts relating to the patient and his or her treatment.  
B.  Documents on Which the Board’s Experts 
Relied in Rendering Their Expert Opinions

The hospital records of A.W. (Count I) are in evidence.  The medical records and any other documents on which the experts relied as to M.B. (Count II), M.T. (Count IV), and A.H. (Count V) are not in evidence.  


Higgins’ deposition testimony, which pertains to patients A.W. (Count I), M.B. (Count II), and F.E. (Count III), was based solely on the hospital records of the patients.  Higgins testified that he relied on the hospital records as being an accurate representation of what 
occurred, and he assumed that the records were accurate and authentic.  Higgins stated that he did not have any reason to believe that the records were inaccurate or incomplete, but that his opinion would change if for some reason the records were not accurate.

Crittenden testified that he relied on his deposition from prior litigation and on documents that the Board sent to him.  He stated that these documents consisted of some unidentified correspondence, a medical staff interview, a notice of subpoena duces tecum, a malpractice agenda, medical records, chest X ray reports, an autopsy report, and an operative report.  Before his deposition in the prior litigation, he had relied on medical and hospital records and on other depositions.  The documents that the Board sent to him prior to his deposition in the present cases were Bates stamped with numbers ranging from 008095 to 008234.  Crittenden testified as follows regarding these records:
  
Q:  Now, you don’t really know—do you know where the Board got those records? 

A:  I don’t know where they got them from.

Q:  Do you still have the records that you testified about concerning in 2001?
A:  No, sir, I do not.

Q:  Did you review anything other than your deposition from 2001? 

A:  No, sir.  Like I said, I reviewed my deposition and the records from the Missouri Healing Arts Board.

Q:  So you have no direct knowledge of the preparation, original preparation of those documents; is that correct? 

A:  I’m not sure if I understand what you mean. 

Q:  You weren’t at the hospital that prepared these?
A:  No, sir, I was not.

Q:  Do you know what hospital prepared them?
A:  Well, some of them are labeled “Lafayette-Grand,” and then I have some from Incarnate Word.  So I would take those that come from those hospitals, but at least that’s where the documents originated.  Who put them together and sent them to the Board I don’t know. 

Q:  So you basically have reviewed what the Board asked you to review?
A:  Yes, sir.

Q:  They sent it to you; you didn’t obtain it, for instance, directly from either of those hospitals?
A:  No, sir, I did not.

Q:  You mentioned your own deposition.  I think in your 2001 testimony you indicated that you reviewed other depositions.  Did you review any other depositions for your testimony?
A:  Not today, no, sir. 

Q:  Do you still have any of the depositions you reviewed in 2001?
A:  I do not.

Q:  So I take it you didn’t bring any of those depositions—

A:  What I have in front of me is all that I have.  


Hudson testified that he relied on the hospital records of M.T. and on two depositions that he gave in prior litigation.  Hudson testified that the hospital records that he reviewed for purposes of his deposition in the present case, given on November 11, 2008, did not include the nursing notes that he reviewed in 2001 and 2007.  Hudson testified as follows regarding his document review:
  

Q:  Did you happen to review the deposition of Dr. Crittendon (phonetic)?
A:  Is that Michael Crittendon?
Q:  Yes.

A:  Yes, sir.

Q:  And he described in his description of the medical records that he was dealing with was that he was uncomfortable with them.  Do you agree with that?
MR. BRADFORD:  Today or 2001?
MR. DEUTSCH:  Both.

MR. BRADFORD:  Okay.

BY THE WITNESS:  
A:  There was—it was some charting from the nurse’s notes that made me uncomfortable, and I stated that in my deposition.  So the answer to that question is yes.

BY MR. DEUTSCH:  
Q:  And is part of the discomfort not just what is in the records, but what is not in the records? 
A:  That’s true.

Q:  And you were looking for documentation of certain types that you didn’t find?
A:  That’s true.

Q:  When you got the—I haven’t looked at your exhibits there, but if they’re the same as the ones that I was given, along with the records that you were provided, the medical records, you were also given some information from the State Licensing Board concerning its investigation.

A:  That’s correct.

Q:  Did you read that?
A:  Yes, I did.

Q:  And was that the kind of information that doctors rely upon in the practice of their profession?
A:  No. 

Q:  And did you read those investigative reports?  In my copy, they’re fairly near the top.  Did you read them before or after you reviewed the records? 
A: I can’t recall.  Everything about this case—remember, you know, there it was three peeks; first peek 2001, in October of 2007, and then recently.  So I would try to just keep up with it, and most of my work was—a lot of it was the review so I could try to be fair to Dr. Knight.

Q:  And isn’t it true that in your 2001 deposition, there were several places where you suggested that the record was simply not complete enough, not specific enough to form an opinion about certain aspects of the care here?
A:  No, I wouldn’t take it that far.  There were things about the nursing charting that I felt was incomplete, because I didn’t feel like—the patients don’t go from normal to doing well to death, and it was that in between that bothered me.

That doesn’t have any—that doesn’t change my opinion on what I think Dr. Knight should have done.  It made me critical of the nurses and the hospital, to be honest with you.

Q:  And along with that criticism of the nurses, you were making some assumptions, I believe, as you just testified, about what it was that the nurses were telling Dr. Knight.  Is that correct? 
A:  Can you be more specific?
Q:  You assume, although you did not participate in it, that during telephone conversations which are documented in a record not of [sic] before us, not available to me, that from that record that a nurse told Dr. Knight sufficient information that he should have returned to the hospital?
A:  That’s correct.

Q:  But you didn’t participate in the discussion?
A:  That’s correct.

Q:  And the medical record that you have is insufficient to clearly document what it was that the nurse told Dr. Knight in a telephone conversation?
A:  Well, let me state this to be fair to Dr.  Knight and to—if in fact—I don’t believe this to be the case at all, I didn’t believe it in 2001 and I don’t believe it now, but if in fact Dr. Knight never received a call or he received a call other than she’s doing perfect, I’ll rescind all of this.

Q: Okay.  So you agree that if the facts that you are assuming are different, that your opinion would change?
A:  I just said—no, I said exactly what I meant to say just now.  If Dr. Knight was not called at all, not called at all by any nurse, or he was called and said anything other than she’s doing perfectly, Doc, go home, I rescind everything that I just said, to be fair.  


Cooperman testified that he had given a deposition in prior litigation and that before that deposition, he had reviewed the hospital records from Incarnate Word Hospital and records from subsequent hospitalization, including an autopsy report, at St. Louis University Hospital.  Before that deposition, he had also reviewed Knight’s deposition and the deposition of a gastroenterologist in the case.  Cooperman testified that prior to giving his deposition in the present case, he reviewed the hospital records and Knight’s deposition.  Cooperman acknowledged that he did not review the nursing notes or all of the lab reports and that he did not have any X rays or ultrasounds to review.
C.  Missouri Cases Regarding the Factual Basis for Expert Testimony

Missouri appellate courts have issued numerous opinions addressing the factual basis for expert testimony.  In a case pre-dating the 1989 enactment of § 490.065,
 the Court of Appeals held:


The medical records from the hospital were not admissible. This left Dr. Vanderbroek in the position of expressing his opinion based on records not in evidence.  It is the rule in Missouri that the facts or dates upon which an expert bases his opinion may be those perceived by him or hypothesized by him at the hearing; however, an expert opinion (other than one stated on cross-examination) based in part or whole upon hypothesized facts cannot be based upon facts or date not of record or not admissible as evidence.  A doctor's opinion, like that of any expert, is in the nature of a conclusion of fact, but it must have a substantial basis in the facts actually established, and such opinion cannot be invoked to establish the facts.  An expert medical opinion must be based upon matters within the expert's personal knowledge or observation, or upon competent evidence in the case, or upon both.


Here, Dr. Vanderbroek's opinion was not based upon competent evidence or upon personal knowledge or information. His opinion was based solely on documents which were hearsay and never brought within any exception (including Business Record exception) which rendered them admissible; hence, competent evidence.  Accordingly, the trial court erred in admitting the testimony of Dr. Vanderbroek. . . .[
]


In a 1993 opinion, which does not mention § 490.065 and cites cases decided prior to the enactment of § 490.065, the Court of Appeals continued to hold:

The facts upon which an expert's opinion is based must meet legal requirements of substantiality and probative force, and must have a substantial base in facts established.  Craddock v. Greenberg Mercantile, 297 S.W.2d 541, 548 (Mo. 1957).  Whether an expert's testimony is based upon and supported by sufficient facts in evidence is a question of law for the court.  Holtgrave v. Hoffman, 716 S.W.2d 332, 335 (Mo. App., E.D. 1986).[
]

In a 2004 opinion that relies upon § 490.065 and Heisler v. Jetco Service, the Court of Appeals continued to adhere to this principle:

A trial court has broad discretion regarding the admission of evidence, including expert testimony. . . .  Expert testimony in a contested case administrative proceeding, such as this one, is governed by section 490.065.  McDonagh, 123 S.W.3d at 155.

*   *   *

The facts on which an expert's opinion is based must have a substantial basis in established facts.  Heisler v. Jetco Serv., 849 S.W.2d 91, 95 (Mo.App. 1993).  The opinion cannot rest on mere conjecture, speculation, or assumption of facts.[
]

Similarly, in a 2006 opinion, the Court of Appeals stated:  

Expert testimony is permitted under Section 490.065.1, RSMo 2000, when scientific, technical, or other specialized knowledge will assist the trier of fact’s understanding of the evidence or determination of a fact in issue.  The expert’s opinion must be based on facts in evidence, and those facts must be substantial and probative.  Robinson v. Empiregas Inc. of Hartville, 906 S.W.2d 829, 842 (Mo. App. 1995). . . .  In general, the trial court has discretion to admit or exclude expert testimony; absent a showing of discretional abuse, we will not interfere with such decisions on appeal.  Robinson, 906 S.W.2d at 842.  However, the issue of whether an expert’s opinion is supported by facts in evidence is a question of law, reviewed de novo and without deference to the trial court’s ruling.  Id.[
]
In a 2009 opinion,
 the court recognized: 
It has long been recognized that opinions of a physician may be drawn from facts which he has observed in the course of his examination and evidence which he has heard and read assuming that it is in the record and assuming it is true.


In contrast, a multitude of Missouri cases states that the evidence upon which an expert relies to form an opinion need not be independently admissible.
  In particular, a number of 
these cases have noted that the expert may rely on hearsay.
  In Haslett,
 the court allowed an expert to testify as to the cause of a child’s death even though the expert relied on an autopsy report that was not in evidence.  In Hendrix,
 an expert was allowed to testify that a child had been abused, based on his review of medical records that were not in evidence.  

In Woodworth,
 the court noted: 

Any expert witness represents the distillation of the total of his personal experiences, readings, studies and learning in his field of expertise, and he may rely on that background, hearsay or not, as basis for his opinion.  

In Whitnell,
 the court stated: 
In recognition of the generally accepted principle that an expert acquires his knowledge and expertise from a number of sources, some of which may include inadmissible hearsay, an expert can rely on hearsay information in forming an opinion.  Dillon, 103 S.W.3d at 239.  An expert can rely on such information provided that those sources are not offered as independent substantive evidence, but rather serve only as a background for his opinion.  Id. (quoting State ex rel. Mo. Highway & Transportation Comm’n v. Delmar Gardens of Chesterfield, Inc., 872 S.W.2d 178, 182 (Mo. App. 1994)).  Section 490.065.3 permits an expert to consider facts not in evidence in forming an opinion or inference, but a two-step approach must be used to determine the admissibility of that expert opinion.  McDonagh, 123 S.W.3d at 156-57; Bruflat v. Mister Guy, Inc., 933 S.W.2d 829, 833 (Mo. App. 1996), overruled on other grounds by Hampton v. Big Boy Steel Erection, 121 S.W.3d 220 (Mo. banc 2003).  First, the facts or evidence must be of a type reasonably relied on by experts in the field in forming opinions or inferences on the subject.  Id.  Second, the trial court must independently decide if the facts and data relied on by the expert meet a minimum standard of reliability, i.e., are otherwise reasonably reliable.  Id.  The trial court has discretion in deferring 
to an expert’s assessment of what data is reasonably reliable. Scott v. SSM Healthcare St. Louis, 70 S.W.3d 560, 572 (Mo. App. 2002).  Questions regarding the sources and bases of an expert’s opinion affect the weight rather than the admissibility of the opinion.  Sanders v. Hartville Mill. Co., 14 S.W.3d 188, 208 (Mo. App. 2000).  

In Lauck v. Price,
 the court stated: 

“The purpose of the ‘facts or data’ prong of the statute was to bring the legal practice in line with the standard practice exercised by experts in their respective fields.”  In the Matter of the Care and Treatment of T.D. v. State, 199 S.W.3d 223, 226 (Mo. App., S.D. 2006)(quoting Wulfing v. Kansas City Southern Ind. Inc., 842 S.W.2d 133, 152 (Mo. App., W.D. 1992)).  Medical experts are allowed to “rely on information and opinions of others provided that those sources are not offered as independent substantive evidence, but rather serve only as a background for his opinion.”  In the Matter of the Care and Treatment of T.D., 199 S.W.3d at 227.  “Medical records are the quintessential example of the type of facts or data reasonably relied upon by experts in the field of medicine.”  Id. (quoting Glidewell v. S.C. Management, Inc., 923 S.W.2d 940, 951 (Mo. App. S.D. 1996)).  
In that case, a medical expert was allowed to testify as to his opinion of the plaintiff’s diagnosis and injury, based on a hearsay medical history, but also on his personal observation of the plaintiff.  


In Keyser v. Keyser,
 the expert relied on hospital records and the records of other physicians in determining that an elderly woman suffered from dementia and was incapacitated, but the expert’s diagnosis was also based on his personal examination of the patient.  The court rejected the appellant’s contention that there was no evidence that the expert’s testimony was based upon facts or data of a type reasonably relied upon by experts in his field and otherwise reasonably reliable.  Keyser is distinguishable from this case, where the experts did not personally examine the patients.  Similarly, in Candela,
 the court noted that the questioning of 
two expert witnesses was limited to what they observed in medical records that were admitted into evidence, and even if they relied in part on police reports, there was no error.

The Board relies on Care and Treatment of T.D. v. State.
  In that case, the court held that the testimony of a psychiatrist, Dr. Hoberman, as to the previous diagnosis made by the offender’s treating psychiatrist, Dr. Englehart, was admissible in determining whether the offender was a sexually violent predator.  The court stated:
 
The purpose of the “facts or data” prong of the statute was to bring the legal practice in line with the standard practice exercised by experts in their respective fields.  Wulfing v. Kansas City Southern Ind., Inc., 842 S.W.2d 133, 152 (Mo. App. 1992).  For instance, in life and death situations, doctors routinely rely on numerous sources, including statements from third parties, in rendering an opinion or diagnosis.  See Glidewell v. S.C. Management, Inc., 923 S.W.2d 940, 951 (Mo. App. 1996).  In fact, the federal rule, which has pertinent parts that are substantively similar to the portions of section 490.065 at issue here, provides that “a physician in his own practice bases his diagnosis on information from numerous sources and of considerable variety, including . . . reports and opinions from . . . other doctors.” [FN3.  For the differences between the federal rule and section 490.065.3 that are not at issue here, the reader may consult State Bd. of Reg. Healing Arts v. McDonagh, 123 S.W.3d 146, 155-56 (Mo. banc 2003).]  Before section 490.065.3 was enacted, doctors could not come into court and testify about the content of reports and opinions from other doctors; they could only state their own ultimate opinion or diagnosis.  Stallings v. Washington University, 794 S.W.2d 264, 270 (Mo. App. 1990).  Before section 490.065, “[w]hen the reasons for the expert’s opinion ‘[were] based in part on hearsay, as far as the witness [was] concerned, the accepted and proper way to present in evidence [the] opinion of [the] expert witness [was] to present competent evidence of those facts from some proper source, and then submit them to the expert witness in a hypothetical question along with other relevant matter.’”  Id. (quoting Davis v. Carter Carburetor, Inc., 429 S.W.2d 738, 751 (Mo. 1968)).  As this Court noted in another sexually violent predator case:  

“The legislature recognized that it was inconsistent to allow experts to rely on hearsay while practicing their profession, but not let them rely on hearsay when rendering their opinion in court, unless substantial time and money were expended to bring those facts forth and put in evidence.  It remedied this inconsistency by enacting section 490.065.3.”  

Goddard v. State, 144 S.W.3d 848, 854 (Mo. App. 2004). 

The practice of allowing an expert to testify as to facts and data of a type reasonably relied upon by experts in the field “as a juridical principle, is justified by the premise that a witness with specialized knowledge is as competent to evaluate the reliability of the statements presented by other investigators or technicians” as a fact-finder is to pass upon the credibility of an ordinary witness on the stand.  Wulfing, 842 S.W.2d at 152.  “Medical records are the quintessential example of the type of facts or data reasonably relied upon by experts in the field of medicine.”  Glidewell, 923 S.W.2d at 951.  

Here, Dr. Hoberman’s testimony is a “quintessential example” of the type of testimony allowed under section 490.065.3.  Dr. Hoberman specifically testified that, in reaching his opinion and diagnosis, he “considered” and found “significant” the medical records of Appellant and the opinions of other professionals, including Dr. Englehart.  Further, because he could not interview Appellant, these records were the only available information.  Importantly, Dr. Hoberman testified that these types of records and information were generally used by experts in the field of forensic psychology.  Testimony of such reliance upon these types of facts and data is exactly what the legislature envisioned when it enacted section 490.065.3.  

“Reliance on information and the opinions of others does not automatically disqualify an expert’s testimony.”  Grab ex rel. Grab v. Dillon, 103 S.W.3d 228, 239 (Mo. App. 2003).  “An expert can rely on such information provided that those sources are not offered as independent substantive evidence, but rather serve only as a background for his opinion.”  Whitnell v. State, 129 S.W.3d 409, 416[19] (Mo. App. 2004).  That is precisely what happened here, and Appellant makes no argument that the testimony of Dr. Englehart’s opinion was used as substantive evidence.

The court framed the issue as follows:
  
On appeal, Appellant argues the trial court committed reversible error when it overruled a defense objection to certain testimony.  The testimony at issue came from Dr. Hoberman, a psychiatrist who was a witness for the State.  Specifically, Dr. Hoberman testified about a previous diagnosis made by Appellant’s treating physician, Dr. Englehart. . . .  Appellant does not challenge the sufficiency of the evidence to support the jury’s verdict that he is, in fact, a sexually violent predator.  Suffice it to say, the evidence supported this determination.  As stated previously, the only issue presented in this appeal is whether the trial court erred when it allowed Dr. Hoberman to testify about a previous diagnosis made by Dr. Englehart, a psychiatrist and medical director of the Missouri sex offender treatment center (“MSOTC”).  As such, we confine our discussion to the instance where Dr. Hoberman said Dr. Englehart’s “findings” were “significant” in forming his (Dr. Hoberman’s) opinions about Appellant.  

The court summarized the facts of the case as follows:
 

The culmination of Dr. Hoberman’s testimony was that Appellant suffered from mental abnormalities (pedophilia, paraphilia, and antisocial personality disorder) making it more likely than not that Appellant would engage in predatory acts of sexual violence in the future if he were not confined to DMH.  In reaching his professional diagnosis, Dr. Hoberman went through approximately 10,000 pages of documents of Appellant’s history.  These documents included “records of various juvenile placements,” “child protection service documents,” “court and law enforcement documents,” and records from Appellant’s current treatment facility (MSOTC).  Dr. Englehart’s diagnoses—which were the object of Appellant’s objections—were part of MSOTC’s written annual review of Appellant as prepared by that facility.
Because Appellant declined to interview with Dr. Hoberman, the documents and records provided the basis for his diagnosis.  Dr. Hoberman testified that reaching a diagnosis on the basis of records is a frequent practice in civil commitment cases.  Moreover, Dr. Hoberman testified that the information he used in diagnosing Appellant was the type generally relied upon by professionals in the field of forensic psychology. 

*   *   *

The State questioned Dr. Hoberman about the other doctors’ opinions that he considered in rendering his diagnosis.  In referring to Dr. Lacoursiere (whose videotaped testimony was played for the jury), Dr. Hoberman testified that their opinions were alike:  “I think Dr. Lacoursiere and I agree that [Appellant] is characterized by an antisocial personality disorder.  I think that he thought that there was significant evidence for a diagnosis of pedophilia.  So I think in that regard, very similar. 

The State next questioned Dr. Hoberman about diagnoses of Appellant made by MSOTC personnel.  Specifically, he was asked, “Now, did you have any reports of information from that facility that would be significant to your diagnoses here today?”  At this point, defense counsel objected, claiming that such testimony would only “bolster” Dr. Hoberman’s testimony and would violate Appellant’s alleged right to cross-examine such doctors.  The trial court overruled the objections and allowed Dr. Hoberman to answer. 

Thereon, Dr. Hoberman testified generally that information from the MSOTC was significant in forming his opinion.  He first mentioned Dr. Englehart’s diagnoses of Appellant as a significant information item, saying:  “Dr. Englehart diagnosed the antisocial personality disorder, but he also diagnosed [Appellant] with paraphilia, NOS, as-as I did.  He also indicated that there was, again, significant evidence for pedophilia, and also, I think diagnosed [Appellant] with exhibitionism.”  This isolated statement is the testimony Appellant challenges as inadmissible.

Dr. Hoberman also told the jury that other records from MSOTC were significant to his medical opinion, namely, records that documented Appellant’s inability to control his behavior.  Based on these records, Dr. Hoberman opined, “I think, 300-plus behavioral issues, violations . . . indicates that [Appellant] has substantial difficulty just controlling his behavior . . . in a highly structured setting where there are significant consequences for problem behavior.”


We find Care and Treatment of T.D. distinguishable from the present case.  The court in that case noted that the appellant, T.D., did not challenge the sufficiency of the evidence to support the jury’s verdict that he was, in fact, a sexually violent predator.  Dr. Hoberman testified that he “considered” and “found significant” the medical records and opinions of other professionals, including Dr. Englehart.  T.D. only challenged an isolated statement that Dr. 
Hoberman made in regard to his review of Dr. Englehart’s diagnosis, when Dr. Hoberman had reviewed approximately 10,000 pages of documents regarding the appellant’s history.  It is thus apparent that Dr. Hoberman reviewed and relied on multitudinous materials in rendering his opinion that T.D. was a sexually violent predator.  In the present case, medical negligence is at issue, requiring expert testimony.  The medical records were the factual basis for the experts’ opinions.  The expert opinions, based on the records, are the crux of our determination whether Knight is subject to discipline for repeated negligence.    
D.  Application of § 490.065 to the Present Case
i.  Counts II (M.B.), IV (M.T) and V (A.H.)

To establish the facts upon which the experts based their opinions relating to the condition of the patients in Counts II, IV, and V and Knight's treatment of them, the Board relied on documents—primarily the medical and hospital records—to which the experts referred but that have not been admitted into evidence.  Apparently these hospitals have closed or changed ownership, and an adequate foundation cannot be laid for the admission of the hospital records in evidence.  The Board has not offered any evidence to establish the facts and data found in the records upon which the experts relied. 

Section 490.065.3 requires us to determine that the “facts or data in a particular case upon which an expert bases an opinion or inference . . . must be otherwise reasonably reliable.”  The Supreme Court has described this as “an independent duty on the court to determine whether the facts and data relied on are otherwise reasonably reliable.”
  Appellate cases stating that an expert may rely on hearsay
 appear to be at odds with the cases stating that the 
expert’s opinion must be based on facts in evidence.
  The overarching consideration is the application of § 490.065, which requires that the facts or data relied upon by the expert:  

1.  may be those perceived by or made known to him at or before the hearing,

2.  must be of a type reasonably relied upon by experts in the field in forming 
opinions or inferences upon the subject, and

3.  must be otherwise reasonably reliable.  


The facts and data at issue in Knight's objections are the facts and data found in the medical and hospital records that show the patients’ conditions, Knight's treatment, and its results.  These facts were made known to the experts before the hearing.  Medical records are the type of evidence reasonably relied upon by experts in the field in forming opinions.
  However, in this case these medical records, containing the facts and data, are not in evidence.  In cases such as Lauck,
 Keyser,
 and Candela,
 the experts’ testimony was based on the experts’ personal observation of the patient or on medical records that were in evidence.  Unlike Care and Treatment of T.D.,
 the experts in this case did not have voluminous sources of information.  Their deposition testimony was based on the medical records.  In this case, the hospital records of M.B., M.T., and A.H., on which the expert opinions were based, were not in evidence, and the experts had not personally examined the patients.  

In the case of M.T., Crittenden testified that he reviewed pages of documents that the Board sent to him, and that some of these records were labeled “Lafayette Grand” or Incarnate Word, but he did not really know where all the documents came from, as he did not obtain any 
documents directly from the hospitals.  He stated that he had reviewed other depositions before his deposition for prior litigation in 2001, but he no longer had those depositions.  Hudson admitted that he relied on nursing notes that were incomplete, and that he also reviewed investigative reports from the Board that admittedly are not the type of information that physicians reply upon in the practice of their profession.  

In the case of A.H., Cooperman acknowledged that the records that he reviewed for purposes of this case were incomplete and did not include the nursing notes that he had reviewed for purposes of his prior depositions.  Cooperman also relied on Knight’s deposition from the present case.  Knight testified only from his dictation notes and laboratory test results as to each patient; he had not reviewed the hospital records.  The documents on which Knight relied were not marked as exhibits for the deposition or otherwise made part of this record.  

Crittenden, Hudson and Cooperman all admitted that they formed opinions on the basis of records that were incomplete.  Crittenden admitted that he did not know where the documents came from.  Hudson’s testimony is further tainted by his review of the Board’s investigative reports, which he admitted are not the type of information relied upon by practicing physicians.  Based on these considerations, we cannot determine that the facts and data upon which the experts relied are reasonably reliable.  

  
Accordingly, on reconsideration we again sustain Knight's objections to the admission of: 

· that portion of Higgins’ deposition (Petitioner's Exhibits 1 and 1-A) pertaining to M.B. (Count II); 

· Crittenden’s deposition (Petitioner's Exhibits 3 and 3-A) pertaining to M.T. (Count IV); 

· Hudson’s deposition (Petitioner's Exhibits 4 and 4-A), pertaining to M.T. (Count IV),  including the deposition exhibit labeled Petitioner's Exhibit 4-B, 
· which is Hudson’s November 7, 2001, deposition from a prior civil action; and 

· Cooperman’s deposition (Petitioner's Exhibits 6 and 6-A) pertaining to A.H. (Count V).

ii.  Count III (F.E.)

The Board presented evidence as to Count III through the deposition of Dr. Ramos, the emergency room doctor who treated F.E., and hospital records attached to the deposition.  As to Count III, the Board did not attempt to show that Higgins’ opinion testimony about Knight's treatment of F.E. was based on those pages of the hospital records that were admitted through the deposition of Ramos.  Those pages contain Bates stamped numbers 000730 -731 (Depo. Ex. 1), 000743, 000744, 000745 (Depo. Ex. 2), and 000775 (Depo. Ex. 3).  Ramos admitted to having altered Depo. Ex. 2, his typed dictation notes, to make corrections.  There is no showing as to what the records were that were numbered between the gaps of the records that Ramos had.  Higgins testified that he was relying on hospital records regarding F.E., but did not specify which records, identifying only Exhibit 5 as containing the records of the three patients about whom he was testifying.  Accordingly, we do not know whether he relied on the records that Ramos had or whether Higgins relied on a more complete set of F.E.’s hospital records and whether Higgins had Ramos’ corrected copy of Depo. Ex. 2.  Higgins assumed that the records that he reviewed were complete and accurate.  The Board has failed to establish the admissibility of Higgins’ opinion testimony about F.E. because it has not established the facts upon which Higgins based his opinion.  Therefore, we cannot determine that the facts and data relied upon are “otherwise reasonably reliable.”  On reconsideration we again sustain Knight's objection to that portion of Higgins’ deposition pertaining to F.E. 
iii.  Count I

On reconsideration, we overrule Knight’s objection to the portion of Higgins’ deposition testimony pertaining to A.W. (Count I).  A.W.’s hospital records were introduced into evidence without objection as Petitioner’s Exhibits 7-B, 7-G, and 7-H.  In our order dated June 15, 2009, we expressed our concern as to whether these were the same documents upon which Higgins relied at his deposition.  In his October 4, 2007, deposition, Higgins testified that the source of knowledge for his opinion about the care that Knight provided to A.W. was what he read in what he assumed were A.W.’s hospital records, which one of the Board’s attorneys had sent to him and which records were at his deposition.  At the deposition, A.W.’s records were identified with the records of other patients as Deposition Exhibit 5.  Higgins understood the records to be the “entire hospital chart,” also referred to as “medical records.”  He assumed their authenticity. 


At the hearing, the Board offered A.W.’s hospital records through the testimony of Forest Park Hospital’s custodian of records, Toni Betz, taken by deposition on October 22, 2008.  We admitted the records, Betz’s deposition, and associated exhibits without objection.  “Medical records are the quintessential example of the type of facts or data reasonably relied upon by experts in the field of medicine.”
  On reconsideration, we conclude that Higgins relied on medical records that were introduced into evidence.  There is a factual basis for his testimony.  Therefore, we overrule Knight’s objection to the portion of Higgins’ deposition testimony pertaining to A.W. (Count I).   
IV.  Conclusion

In order to find Knight subject to discipline for repeated negligence, we must have expert testimony as to the standard of care.  We have found expert testimony admissible as to 
only one patient, A.W.  The remainder of the Board’s proffered expert testimony is inadmissible.

Higgins testified that Knight violated the standard of care as to his treatment of A.W., which constituted negligence.  Because we initially held Higgins’ testimony inadmissible, Knight chose not to present evidence. 

The Board’s first amended complaint asserts in Count I:

By conducting himself in a manner below the proper standard of care of a physician, the Respondent engaged in conduct that was, unprofessional, negligent, harmful, incompetent, and dangerous to the physical health of Patient A.W., which is cause for the Board to discipline his license pursuant to § 334.100.2(4) and (5), RSMo Cum. Supp. 2005.  

The statutes do not provide cause for discipline for mere negligence, but for gross negligence or repeated negligence.
  As we have discussed previously, the Board has limited its case to its allegation of repeated negligence.  The Board alleges no repeated negligence in Count I.  After setting forth one count as to each of the five patients, the first amended complaint then states: 

Cause for Discipline Based on All Counts Combined

80.  Counts I, II, III, IV, and V combined (and all paragraphs numbered therein) constitute repeated negligence, which is cause for the Board to discipline Respondent’s license pursuant to 334.100.2(5), RSMo Cum. Supp. 2005.  

This alleges repeated negligence in all of the counts combined.  Because the Board has failed to offer admissible expert testimony as to any counts other than Count I, we cannot find repeated negligence as to any counts combined.  

Therefore, we find no cause to discipline Knight’s license to practice as a physician and surgeon. 
Summary


We find no cause to discipline Knight’s license.  

SO ORDERED on May 17, 2010.



________________________________



JOHN J. KOPP  



Commissioner

�We use initials in order to protect the privacy of the patients.  


�Sound.  DORLAND ILLUS. MED. DICTIONARY 256 (30th ed.  2003).  


�A diversion of blood flow from its normal course.  DORLAND’S ILLUS. MED. DICTIONARY 1756 (30th ed. 2003).  


�Ischemia is “deficiency of blood in a part, usually due to functional constriction or actual obstruction of a blood vessel.”  DORLAND’S ILLUS. MED. DICTIONARY 954 (30th ed. 2003).  


�Edema is “the presence of abnormally large amounts of fluid in the intercellular tissues spaces of the body, usually referring to demonstrable amounts in the subcutaneous tissues.”  DORLAND’S ILLUS. MED. DICTIONARY 589 (30th ed. 2003).  


�An excessive rapidity of the heart rate, in excess of 100 beats per minute.  DORLAND’S ILLUS. MED. DICTIONARY 1850 (30th ed. 2003).  


�Experiencing excessive rapidity of breathing.  Id.


�“[T]he serous membrane investing the lungs and lining the thoracic cavity, completely enclosing a potential space known as the pleural cavity.”  DORLAND’S ILLUS. MED. DICTIONARY 1451 (30th ed. 2003).  


�Section 621.045, RSMo Supp. 2009.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Tr. at 30-31.  


�161 S.W.3d 358, 368 (Mo. banc 2005).  


�803 S.W.2d 160, 164 (Mo. App., W.D. 1991).


�293 S.W.3d 423, 430 n.4 (Mo. banc 2009).


�RSMo Supp. 2009.  State Bd. of Registration for Healing Arts v. McDonagh, 123 S.W.3d 146, 154-55 (Mo. banc 2003).


�McDonagh, 123 S.W.3d at 156.


�Id. at 157.


�Section 490.065.1 (emphasis added).


�Crittenden Depo. at 34-36.


�Hudson Depo. at 54-58.  


�Laws 1989, S.B. Nos. 127, 72, 161, 171, 275 & 120 (85th Gen. Assembly, 1st Reg. Session).


�White v. American Republic Ins. Co., 799 S.W.2d 183, 193 (Mo. App., S.D. 1990) (bold-face emphasis added; citations omitted).  


�Heisler v. Jetco Service, 849 S.W.2d 91, 95 (Mo. App., E.D. 1993).


�Moheet v. State Bd. of Registration for Healing Arts, 154 S.W.3d 393, 401-02 (Mo. App., W.D. 2004).


�Thomas v. Festival Foods, 202 S.W.3d 625, 627 (Mo. App., W.D. 2006); see also State v. Chandler, 860 S.W.2d 823, 825 (Mo. App., E.D. 1993).  


�State v. Tillman, 289 S.W.3d 282, 287-88 (Mo. App., W.D. 2009) (quoting State v. Brooks, 551 S.W.2d 634, 657 (Mo. App. 1977).    


�State v. Brown, 998 S.W.2d 531, 549 (Mo. banc 1999); State v. McFall, 737 S.W.2d 748, 755 (Mo. App., S.D. 1987);  State v. Rowe, 838 S.W.2d 103, 110 (Mo. App., E.D. 1992); State v. Hendrix, 883 S.W.2d 935, 940 (Mo. App., W.D. 1994);  State v. Candela, 929 S.W.2d 852, 866 (Mo. App., E.D. 1996); State v. Woodworth, 941 S.W.2d 679, 698 (Mo. App., W.D. 1997); Peterson v. National Carriers, Inc., 972 S.W.2d 349, 355 (Mo. App., W.D. 1998); Hobbs v. Harken, 969 S.W.2d 318, 322 (Mo. App., W.D. 1998);  Grab v. Dillon, 103 S.W.3d 228, 239 (Mo. App., E.D. 2003);  State v. Boyd, 143 S.W.3d 36, 46 (Mo. App., W.D. 2004); Whitnell v. State, 129 S.W.3d 409, 417 (Mo. App., E.D. 2004); 8000 Maryland, LLC v. Huntleigh Financial Services, Inc., 292 S.W.3d 439, 446 (Mo. App., E.D. 2009); Cadco,  Inc. v. Fleetwood Enterprises, Inc., 220 S.W.3d 426, 434 (Mo. App., E.D. 2007); State v. Haslett, 283 S.W.3d 769, 778 (Mo. App., S.D. 2009);  State v. Gladden, 294 S.W.3d 73, 75 (Mo. App., S.D. 2009); Tillman, 289 S.W.3d at 288.


�Brown, 998 S.W.2d at 549; McFall, 737 S.W.2d at 755; Rowe, 838 S.W.2d at 110; Hendrix, 883 S.W.2d at 940;  Candela, 929 S.W.2d at 866; Woodworth, 941 S.W.2d at 698; Peterson, 972 S.W.2d at 355; Grab, 103 S.W.3d at 239;  Boyd, 143 S.W.3d at 46; Whitnell, 129 S.W.3d at 417; Haslett, 283 S.W.3d at 778; Gladden, 294 S.W.3d at 75; Tillman, 289 S.W.3d at 288.


�283 S.W.3d at 778.


�883 S.W.2d at 940.


�941 S.W.2d at 698.


�129 S.W.3d at 416.  


�289 S.W.3d 694, 699 (Mo. App., E.D. 2009).


�81 S.W.3d 164, 169 (Mo. App., W.D. 2002). 


�929 S.W.2d at 866.  


�199 S.W.3d 223 (Mo. App., S.D. 2006).  


�Id. at 226-28.  


�199 S.W.3d at 224-25.  


�Id. at 225-26.


�McDonagh, 123 S.W.3d at 157.


�E.g., Haslett, 283 S.W.3d at 778. 


�E.g., Festival Foods, 202 S.W.3d at 627.  


�Lauck v. Price, 289 S.W.3d at 699.  


�289 S.W.3d at 699.  


�81 S.W.3d at 169.  


�929 S.W.2d at 866.  


�199 S.W.3d 223.  


�Lauck v. Price, 289 S.W.3d at 699.  


�First amended complaint ¶ 29.  


�Section 334.100.2(5).  
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