Before the

Administrative Hearing Commission

State of Missouri

RUSSELL KISLING,

)




)



Petitioner,
)




)


vs.

)

No.  08-0316 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We grant the Director of Revenue’s (“the Director”) motion for summary determination (“the motion”), and deny Russell Kisling’s claim (“the claim”) for a use tax refund because he has already received the tax break allowed by law on the purchase price of a subsequent motor vehicle.  


Kisling filed his petition on February 13, 2008, appealing the Director’s denial of a claim for a refund of tax paid on a replacement motor vehicle.  On March 7, 2008, the Director filed the motion.  On such a motion, we may decide this case without a hearing if the Director establishes facts that entitle the Director to a favorable decision and Kisling does not dispute such facts. 
  

We gave Kisling until March 31, 2008, to file a response to the motion, but he did not respond.  Therefore, the following facts as the Director’s affidavit establishes them are undisputed.

Findings of Fact

1. On October 1, 2007, Kisling bought a GMC for $5,300.  On October 17, 2007, Kisling sold a Chevrolet for $1,250.  On October 23, 2007, Kisling paid tax on the purchase of the GMC.  
2. On the purchase of the GMC, Kisling paid $171.11 in state tax and $ 45.56 in local tax based on the price of the GMC truck less the price of the Chevrolet.  
3. On November 5, 2007, Kisling sold a Buick for $2,650.  On November 9, 2007, Kisling filed the claim for refund seeking $38.46 in tax paid on the GMC.  By decision dated December 28, 2007, the Director denied the claim.  
Conclusions of Law


We have jurisdiction to hear Kisling’s petition.
  Kisling has the burden of proving that he is entitled to a refund.
  Therefore, the Director prevails if his evidence negates any element of Kisling’s claim.
  
The buyer of a vehicle must pay tax on the purchase to the Director 
 when he files his application for certificate of title and the registration.
  The tax is a percentage of the purchase price,
 and the purchase price is subject to certain reductions.  Credit for a trade-in reduces the purchase price:

[W]here any article . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . [
]
(“trade-in reduction”).  Under the trade-in reduction, the buyer pays tax calculated on the purchase price as reduced by the trade-in.  

The trade-in reduction is also available to a buyer who does not trade in but sells a motor vehicle separately instead: 
This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases . . . a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.
]

(“separate sale reduction”).  That is what occurred when Kisling paid the tax.  He received a separate sale credit for the Chevrolet when he paid the tax on the GMC.
  Further, the separate sale may occur after the buyer pays tax.  If it does, the amount of tax paid is too much, and the overpayment may constitute a refund.  That is what Kisling now claims.  He seeks a separate sale credit for the Buick.  

The issue before us is whether the separate sale reduction applies to one “article . . . taken in trade as a credit or part payment[,]” “article traded in[,]” or “original article[;]” or applies to more than one such article.  The separate sale reduction states:

This section shall also apply to motor vehicles . . . sold by the owner[.]

In that phrase, the prepositional object “motor vehicles” is plural in number.  But everything else in the separate sale credit – and the trade-in provision from which it derives – is singular:
[W]here any article . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases . . . a subsequent motor vehicle . . . within one 
hundred eighty days before or after the date of the sale of the original article[.
]
The use of singular or plural in the statute is not helpful because:

Whenever, in any statute, words importing the plural number are used in describing or referring to any matter, parties or persons, any single matter, party or person is included, although distributive words are not used.[
]
Therefore, at best, the statute is ambiguous as to whether one vehicle can be subsequent to two original vehicles.  

Because the separate sale reduction constitutes a partial exemption from the tax, we must construe the ambiguity against the taxpayer.
  We conclude that the separate sale reduction allows one reduction per subsequent vehicle.  

Kisling alleges that none of this was explained to him when he made his claim.  Neither the Director nor we dispute his allegations, but the law does not provide a good faith exception, nor does it provide any authority for the Director or us to make an exception.  Kisling also argues that the law is unfair, but neither the Director nor we have any power to change the law.
  


Therefore, we grant the Director’s motion and deny the claim.


SO ORDERED on May 23, 2008.




________________________________




JUNE STRIEGEL DOUGHTY



Commissioner

�Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  Statutory references are to RSMo 2000 unless otherwise noted.


�Section 621.050.1.  


�Section 621.050.2.


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


�Section 144.070.1.  


�Id.  


�Sections 144.020 and 144.440.  


�Section 144.025.1.


�Section 144.025.1.  The statute refers to one person by three terms (“buyer,” “owner,” and “seller”).    


�Even though the GMC purchase came before the Chevrolet sale, the GMC is the “subsequent” vehicle because it remains after the sale of the “original” article – the Chevrolet – is sold.  


�Section 144.025.1.


�Section 1.030.1.


	�Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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