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DECISION 


This Commission does not have jurisdiction to declare the local use tax statutes unconstitutional.  We deny the application of Kirkwood Glass Co., Inc., for a use tax refund.  

Procedure


Kirkwood Glass filed a complaint on July 2, 2003, challenging the Director of Revenue’s final decision denying its claim for a refund of local use tax.  


On May 21, 2004, the parties filed a stipulation of facts, with attached exhibits, and requested that we decide the case without an evidentiary hearing after setting a briefing schedule.
  Kirkwood Glass submitted the last brief on August 24, 2004.  

Findings of Fact

Kirkwood Glass’ Business

1. Kirkwood Glass is a Missouri corporation in good standing, with its principal Missouri business office located at 300 South Kirkwood Road, Kirkwood, Missouri.  

2. Kirkwood Glass is a dual operator that sells windows and window accessories at retail and also installs windows as a contractor within the state of Missouri.  Kirkwood Glass accrues and remits state and local sales or use tax on windows that it installs.  

Sales and Use Tax Rates that Kirkwood Glass Paid
3. Kirkwood Glass has purchased tangible personal property for use in its business.  Kirkwood Glass’ purchases from sellers in Missouri were subject to state and local sales tax.  Kirkwood Glass’ purchases by orders given to and approved by out-of-state sellers and shipped from out of state to Kirkwood Glass’ business location in Missouri were subject to state and local use tax. 

4. During the period from April 1, 2002, through June 30, 2002, Kirkwood Glass incurred a 7.325 percent sales tax on its purchases of tangible personal property in Kirkwood, Missouri.  This sales tax consists of a 4.225 percent state sales tax and a 3.10 percent local sales tax.  

5. During the period from April 1, 2002, through June 30, 2002, Kirkwood Glass incurred a 4.725 percent sales tax on its purchases of tangible personal property in Williamsburg, Missouri.  This sales tax consists of a 4.225 percent state sales tax and a 0.50 percent local sales tax.  

6. During the period from April 1, 2002, through June 30, 2002, Kirkwood Glass incurred a 5.475 percent use tax on its purchases of tangible personal property that it ordered 

from out of state and shipped from out of state to its business location in Kirkwood, Missouri.  This use tax consists of a 4.225 percent state use tax and a 1.25 percent local use tax. 

7. The use tax rate in Williamsburg from April 1, 2002, through June 30, 2002, was 4.225 percent, the state use tax rate.  There is no local use tax in Williamsburg, Missouri.

Effect of the Current Local Use Tax Statutes
8. Under the current local use tax, §§ 144.757 through 144.761,
 not all property purchased in the state of Missouri is subject to a local use tax.  Within the state of Missouri, various local taxing jurisdictions (counties and municipalities) have different amounts of use tax imposed on out-of-state purchases.  

9. The local use tax laws, as implemented and applied by the local enabling ordinances, impose a higher rate of tax on property purchased from out of state and used in a jurisdiction that imposes a local use tax (the taxing jurisdiction) than on similarly used property purchased in state in a jurisdiction with a lower sales tax rate than the taxing jurisdiction’s use tax rate.     

10. From April 1, 2002, through June 30, 2002, no county or municipality in Missouri imposed a use tax that was higher than its sales tax rate.  

Kirkwood Glass’ Claim for Refund of Local Use Tax
11. On January 22, 2003, Kirkwood Glass filed an application for a refund of all of the local use taxes that it had remitted for September 1999 through June 2002, in the amount of $6,371.63.  

12. On June 12, 2003, the Director issued a final decision denying the refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Kirkwood Glass has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  


Kirkwood Glass’ sole issue on appeal is that the current local use tax, §§ 144.757 through 144.761, violates the Commerce Clause.  U.S. Const. art. I, § 8.  Kirkwood Glass argues that the current local use tax discriminates against interstate commerce because goods that would be subject to local use tax in one local taxing jurisdiction could be purchased subject to sales tax at a lower rate in another local taxing jurisdiction.  


The Director, while noting that this Commission does not have jurisdiction to address the constitutional issue, asserts that the current local use tax statutes do not violate the Commerce Clause.  The Director notes that the current local use tax statutes allow certain political subdivisions, on approval by a majority of the local electorate, to impose a local use tax equal to the local sales tax rate.  Thus, the Director asserts that the current local use tax statutes do not discriminate against interstate commerce because the local use tax rate in each local taxing jurisdiction is always equal to or less than the corresponding local sales tax rate within the same local taxing jurisdiction.  

I.  History of Local Use Tax Statutes


Section 144.020 imposes a statewide sales tax of four percent on the sales price of tangible personal property sold in Missouri.  Mo. Const. art. IV, § 43(a) imposes an additional 1/8 percent sales tax, and Mo. Const. art. IV, § 47(a) imposes an additional 1/10 percent sales tax, resulting in a total statewide sales tax of 4.225 percent.  Section 144.610 imposes a statewide use tax of 4.225 percent on the sales price of tangible personal property sold outside of Missouri but stored, used, or consumed in Missouri.   


We quote pertinent tax history from Associated Indus. of Missouri v. Director of Revenue, 857 S.W.2d 182, 185 (Mo. banc 1993):  

Other provisions authorize, but do not require, county and municipal governments to impose various local sales taxes on the sale of tangible personal property sold within their jurisdiction. See, e.g., §§ 66.600 to 66.630, 67.500 to 67.545, 92.400 to 92.420, 94.500 to 94.510, 94.600 to 94.655, and 94.700 to 94.745.  Prior to the enactment of § 144.748 [RSMo Supp. 1991], these permissive sales tax statutes resulted in an aggregate sales tax rate higher than 4.225 percent in the vast majority of counties and municipalities in the state, while the use tax on similar transactions made outside the state remained at 4.225 percent.


In 1990, the General Assembly enacted § 144.747, RSMo Supp. 1990, which gave counties and municipalities the option of levying a local use tax equivalent to their local sales tax.  However, the General Assembly soon repealed the statute and enacted § 144.748, RSMo Supp. 1991, effective July 1, 1992, which imposed an additional flat use tax at the rate of 1.5 percent on the sales price of tangible personal property purchased outside the state.


Alumax Foils, Inc., and Associated Industries of Missouri filed suit in the Circuit Court of Cole County, asserting that § 144.748 violated the Commerce Clause.  The circuit court held that the statute did not discriminate against interstate commerce.  The Missouri Supreme Court affirmed.  Associated Indus., 857 S.W.2d 182.   


The United States Supreme Court granted certiorari and declared that Missouri’s local use tax was unconstitutional in those locations where the local use tax exceeded the local sales tax.   Associated Indus. of Missouri v. Lohman, 114 S. Ct. 1815, 1824 (1994).  We quote extensively the Commerce Clause principles stated in that Court’s opinion:  

Although the Commerce Clause is phrased merely as a grant of authority to Congress to “regulate Commerce . . . among the several States,” Art. I, § 8, cl. 3, it is well established that the Clause also embodies a negative command forbidding the States to discriminate against interstate trade.  See, e. g., Oregon Waste Systems, Inc. v. Department of Environmental Quality of Ore., 

ante, at 98; New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 273, 100 L. Ed. 2d 302, 108 S. Ct. 1803 (1988).  The Clause prohibits economic protectionism--that is, “regulatory measures designed to benefit in-state economic interests by burdening out-of-state competitors.”  Id., at 273-274.  Thus, we have characterized the fundamental command of the Clause as being that “a State may not tax a transaction or incident more heavily when it crosses state lines than when it occurs entirely within the State,” Armco Inc. v. Hardesty , 467 U.S. 638, 642, 81 L. Ed. 2d 540, 104 S. Ct. 2620 (1984), and have applied a “virtually per se rule of invalidity” to provisions that patently discriminate against interstate trade, Philadelphia v. New Jersey, 437 U.S. 617, 624, 57 L. Ed. 2d 475, 98 S. Ct. 2531 (1978).  By its terms, the additional use tax at issue in this case appears to violate the Commerce Clause’s cardinal rule of nondiscrimination, for it exempts from its scope all sales of goods occurring within the State.  See n. 2, supra.  Nevertheless, our cases establish that such a levy may be saved from constitutional infirmity if it is a valid “compensatory tax” designed simply to make interstate commerce bear a burden already borne by intrastate commerce.  Under the compensatory tax doctrine, a facially discriminatory tax that imposes on interstate commerce the equivalent of an “identifiable and substantially similar tax on intrastate commerce does not offend the negative Commerce Clause.”  Oregon Waste, ante, at 103 (internal quotation marks omitted).  To ensure that the State is indeed merely imposing countervailing burdens on comparable transactions, we have required that the taxes on interstate and intrastate commerce be imposed on “substantially equivalent event[s].”  Maryland v. Louisiana, 451 U.S. 725, 759, 68 L. Ed. 2d 576, 101 S. Ct. 2114 (1981).  See also Armco, supra, at 643.  The end result under the theory of the compensatory tax is that, “when the account is made up, the stranger from afar is subject to no greater burdens . . . than the dweller within the gates.  The one pays upon one activity  or incident, and the other upon another, but the sum is the same when the reckoning is closed.”  Henneford v. Silas Mason Co., 300 U.S. 577, 584, 81 L. Ed. 814, 57 S. Ct. 524 (1937).
 To justify any levy as a compensatory tax, “a State must, as a threshold matter, ‘identify . . . the [intrastate tax] burden for which the State is attempting to compensate.’”  Oregon Waste, ante, at 103 (quoting Maryland, supra, 451 U.S. at 758).  Respondents urge that the local sales taxes imposed by over a thousand political subdivisions within the State provide the burden on intrastate commerce that Missouri seeks to counterbalance through the use tax in this case.  There is no dispute that sales taxes and use taxes such as those at issue here are imposed on “substantially equivalent 

event[s].”  Maryland, supra, at 759. Silas Mason itself approved a system of sales and use taxes, and we have recognized that “[a] use tax is generally perceived as a necessary complement to [a] sales tax.”  Williams v. Vermont, 472 U.S. 14, 24, 86 L. Ed. 2d 11, 105 S. Ct. 2465 (1985).  Cf.  Halliburton Oil Well Cementing Co. v. Reily, 373 U.S. 64, 66, 10 L. Ed. 2d 202, 83 S. Ct. 1201 (1963) (“The purpose of such a sales-use tax scheme is to make all tangible property used or consumed in the State subject to a uniform tax burden irrespective of whether it is acquired within the State . . . or from without the State”).

Missouri’s use tax scheme, however, runs afoul of the basic requirement that, for a tax system to be “compensatory,” the burdens imposed on interstate and intrastate commerce must be equal.  As we observed in Maryland v. Louisiana, the “common thread running through the cases upholding compensatory taxes is the equality of treatment between local and interstate commerce.”  451 U.S. at 759.  See also Halliburton, supra, at 70 (“Equal treatment for in-state and out-of-state taxpayers similarly situated is the condition precedent for a valid use tax on goods imported from out-of-state”).  Where a State imposes equivalent sales and use taxes, we have upheld the system under the Commerce Clause. See Silas Mason, supra, 300 U.S. at 584-587.  But in Missouri, whether the 1.5% use tax is equal to (or lower than) the local sales tax is a matter of fortuity, depending entirely upon the locality in which the Missouri purchaser happens to reside.  Where the use tax exceeds the sales tax, the discrepancy imposes a discriminatory burden on interstate commerce.  Out-of-state goods brought into such a jurisdiction are subjected to a higher levy than are goods sold locally.  The resulting disparity is incompatible with what we have termed the “strict rule of equality adopted in Silas Mason.” Halliburton, supra, 373 U.S. at 73. . . . 

It should be apparent that in holding this scheme unconstitutional we impose no new restrictions on the State’s power to delegate its taxing authority as it sees fit.  What a State may not do is appeal to decentralized decisionmaking to augment its powers:  It may not grant its political subdivisions a power to discriminate against interstate commerce that the State lacked in the first instance.

The State remains free to authorize political subdivisions to impose sales or use taxes, as long as discriminatory treatment of interstate commerce does not result.  Other States apparently have had little difficulty in combining some local autonomy with the commands of the Commerce Clause.  As the parties stipulated, App. 35, 28 States that provide political subdivisions some authority to impose

use taxes have devised systems to ensure that use taxes are not higher than sales taxes within the same taxing jurisdiction.  See, e. g., Ga. Code Ann. § 48-8-110 (Supp. 1994) (requiring the enactment of a local use tax to be coupled with the adoption of an equivalent sales tax).

B

As our discussion above makes clear, Missouri’s use tax scheme impermissibly discriminates against interstate commerce only in those localities where the local sales tax is less than 1.5%. . . . 

C

That we have declared the tax scheme impermissibly discriminatory in some localities does not in itself dictate the relief that the State must provide.  As we noted in McKesson Corp. v. Division of Alcoholic Beverages and Tobacco, Fla. Dept. of Business Regulation, 496 U.S. 18, 39-40, 110 L. Ed. 2d 17, 110 S. Ct. 2238 (1990), a “State found to have imposed an impermissibly discriminatory tax retains flexibility in responding to this determination.”  We have suggested that the provision of a “meaningful opportunity for taxpayers to withhold contested tax assessments and to challenge their validity in a predeprivation hearing” is itself sufficient to satisfy constitutional concerns.  Id., at 38, n. 21.  Because the parties have not addressed the procedures that were available in Missouri to contest the tax, any effect Missouri’s procedures might have on the appropriate remedy in this case is best left for consideration on remand.  Even if no such predeprivation procedure existed, the Due Process Clause would demand only that, “to cure the illegality of the tax as originally imposed, the State must ultimately collect a tax for the contested tax period that in no respect impermissibly discriminates against interstate commerce.”  Id., at 44, n. 27.  The methods best adapted to achieving equal treatment in this case, whether partial or complete refunds or other measures, are similarly matters properly left for determination on remand.

Id. at 1820-25.


On April 23, 1996, upon remand, the Missouri Supreme Court declared § 144.748 unconstitutional in its entirety.  Associated Indus. of Missouri v. Director of Revenue, 918 S.W.2d 780 (Mo. banc 1996).  The Court stated:  

In view of the [United States] Supreme Court’s ruling, § 144.748 is reduced to something similar to what had previously been rejected, a patchwork scheme in which some jurisdictions have a use tax, and some do not.  We refuse to speculate that the General Assembly would have approved the statute as now limited, and therefore we must strike down the statute altogether.  

Id. at 785.  

II.  The Current Local Use Tax Statutes


The current local use tax statutes, which were effective June 27, 2000, provide:  

Section 144.757:  


1.  Any county or municipality, except municipalities within a county of the first classification having a charter form of government with a population in excess of nine hundred thousand may, by a majority vote of its governing body, impose a local use tax if a local sales tax is imposed as defined in section 32.085, RSMo, at a rate equal to the rate of the local sales tax in effect in such county or municipality; provided, however, that no ordinance or order enacted pursuant to sections 144.757 to 144.761 shall be effective unless the governing body of the county or municipality submits to the voters thereof at a municipal, county or state general, primary or special election prior to August 7, 1996, or after December 31, 1996, a proposal to authorize the governing body of the county or municipality to impose a local use tax pursuant to sections 144.757 to 144.761.  Municipalities within a county of the first classification having a charter form of government with a population in excess of nine hundred thousand may, upon voter approval received pursuant to paragraph (b) of subdivision (2) of subsection 2 of this section, impose a local use tax at the same rate as the local municipal sales tax with the revenues from all such municipal use taxes to be distributed pursuant to subsection 4 of section 94.890, RSMo.  The municipality shall within thirty days of the approval of the use tax imposed pursuant to paragraph (b) of subdivision (2) of subsection 2 of this section select one of the distribution options permitted in subsection 4 of section 94.890, RSMo, for distribution of all municipal use taxes.


2.  (1) The ballot of submission, except for counties and municipalities described in subdivisions (2) and (3) of this subsection, shall contain substantially the following language:

Shall the . . . . . . . . (county or municipality’s name) impose a local use tax at the same rate as the total local sales tax rate, currently . . . . . . . (insert percent), provided that if the local sales tax rate is reduced or raised by voter approval, the local use tax rate shall also be reduced or raised by the same action?  A use tax return shall not be required to be filed by persons whose purchases from out-of-state vendors do not in total exceed two thousand dollars in any calendar year.

[] YES   [] NO

If you are in favor of the question, place an “X” in the box opposite “Yes”.  If you are opposed to the question, place an “X” in the box opposite “No”.

(2) (a) The ballot of submission in a county of the first classification having a charter form of government with a population in excess of nine hundred thousand shall contain substantially the following language:

For the purposes of preventing neighborhood decline, demolishing old deteriorating and vacant buildings, rehabilitating historic structures, cleaning polluted sites, promoting reinvestment in neighborhoods by creating the (name of county) Community Comeback Program; and for the purposes of enhancing local government services; shall the county governing body be authorized to collect a local use tax equal to the total of the existing county sales tax rate of (insert tax rate), provided that if the county sales tax is repealed, reduced or raised by voter approval, the local use tax rate shall also be repealed, reduced or raised by the same voter action?  The Community Comeback Program shall be required to submit to the public a comprehensive financial report detailing the management and use of funds each year.

A use tax is the equivalent of a sales tax on purchases from out-of-state sellers by in-state buyers and on certain taxable business transactions. A use tax return shall not be required to be filed* by persons whose purchases from out-of-state vendors do not in total exceed two thousand dollars in any calendar year.

[] YES   [] NO

If you are in favor of the question, place an “X” in the box opposite “Yes”.  If you are opposed to the question, place an “X” in the box opposite “No”.

(b) The ballot of submission in a municipality within a county of the first classification having a charter form of government with a population in excess of nine hundred thousand shall contain substantially the following language:

Shall the municipality be authorized to impose a local use tax at the same rate as the local sales tax by a vote of the governing body, provided that if any local sales tax is repealed, reduced or raised by voter approval, the respective local use tax shall also be repealed, reduced or raised by the same action? A use tax return shall not be required to be filed by persons whose purchases from out-of-state vendors do not in total exceed two thousand dollars in any calendar year.

[] YES   [] NO

If you are in favor of the question, place an “X” in the box opposite “Yes”.  If you are opposed to the question, place an “X” in the box opposite “No”.

(3) The ballot of submission in any city not within a county shall contain substantially the following language:

Shall the . . . . . . . (city name) impose a local use tax at the same rate as the local sales tax, currently at a rate of . . . . . (insert percent) which includes the capital improvements sales tax and the transportation tax, provided that if any local sales tax is repealed, reduced or raised by voter approval, the respective local use tax shall also be repealed, reduced or raised by the same action?  A use tax return shall not be required to be filed by persons whose purchases from out-of-state vendors do not in total exceed two thousand dollars in any calendar year.

[] YES   [] NO

If you are in favor of the question, place an “X” in the box opposite “Yes”.  If you are opposed to the question, place an “X” in the box opposite “No”.

(4) If any of such ballots are submitted on August 6, 1996, and if a majority of the votes cast on the proposal by the qualified voters voting thereon are in favor of the proposal, then the ordinance or order and any amendments thereto shall be in effect October 1, 1996, provided the director of revenue receives notice of adoption of the local use tax on or before August 16, 1996.  If any of such ballots are submitted after December 31, 1996, and if a majority of the votes cast on the proposal by the qualified voters voting thereon are in favor of the proposal, then the ordinance or order and any amendments thereto shall be in effect on the first day of the calendar quarter which begins at least forty-five days after the director of revenue receives notice of adoption of the local use tax.  If a majority of the votes cast by the qualified voters voting are opposed to the proposal, then the governing body of the county or municipality shall have no power to impose the local use tax as herein authorized unless and until the governing body of the county or municipality shall again have submitted another proposal to authorize the governing body of the county or municipality to impose the local use tax pursuant to sections 144.757 to 144.761 and such proposal is approved by a majority of the qualified voters voting thereon.


3.  The local use tax may be imposed at the same rate as the local sales tax then currently in effect in the county or municipality upon all transactions which are subject to the taxes imposed pursuant to sections 144.600 to 144.745 within the county or municipality adopting such tax; provided, however, that if any local sales tax is repealed or the rate thereof is reduced or raised by voter approval, the local use tax rate shall also be deemed to be repealed, reduced or raised by the same action repealing, reducing or raising the local sales tax.


4.  For purposes of sections 144.757 to 144.761 and sections 67.478 to 67.493, RSMo, the use tax may be referred to or described as the equivalent of a sales tax on purchases made from out-of-state sellers by in-state buyers and on certain intrabusiness transactions. Such a description shall not change the classification, form or subject of the use tax or the manner in which it is collected.

Section 144.759:  


1.  All local use taxes collected by the director of revenue pursuant to sections 144.757 to 144.761 on behalf of any county or municipality, less one percent for cost of collection, which shall be deposited in the state’s general revenue fund after payment of premiums for surety bonds as provided in section 32.087, RSMo, shall be deposited with the state treasurer in a local use tax trust fund, which fund shall be separate and apart from the local sales tax trust funds.  The moneys in such local use tax trust fund shall not be deemed to be state funds and shall not be commingled with any funds of the state.  The director of revenue shall keep accurate records of the amount of money in the trust fund which was collected in each county or municipality imposing a local use tax, and the records shall be open to the inspection of officers of the county or municipality and to the public.  No later than the tenth day of each month, the director of revenue shall distribute all moneys deposited in the trust fund during the preceding month, except as provided in subsection 2 of this section, to the county or municipality treasurer, or such other officer as may be designated by the county or municipality ordinance or order, of each county or municipality imposing the tax authorized by sections 144.757 to 144.761, the sum due the county or municipality as certified by the director of revenue.


2.  The director of revenue shall distribute all moneys which would be due any county of the first classification having a charter form of government and having a population of nine hundred thousand or more to the county treasurer or such other officer as may be designated by county ordinance, who shall distribute such moneys as follows:  the portion of the use tax imposed by the county which equals one-half the rate of sales tax in effect for such county shall be disbursed to the county community comeback trust authorized pursuant to sections 67.478 to 67.493, RSMo.  The treasurer or such other officer as may be designated by county ordinance shall distribute one-third of the balance to the county and to each city, town and village in group B according to section 66.620, RSMo, as modified by this section, a 

portion of the remainder of such balance equal to the percentage ratio that the population of each such city, town or village bears to the total population of all such group B cities, towns and villages.  For the purposes of this subsection, population shall be determined by the last federal decennial census or the latest census that determines the total population of the county and all political subdivisions therein.  For the purposes of this subsection, each city, town or village in group A according to section 66.620, RSMo, but whose per capita sales tax receipts during the preceding calendar year pursuant to sections 66.600 to 66.630, RSMo, were less than the per capita countywide average of all sales tax receipts during the preceding calendar year, shall be treated as a group B city, town or village until the per capita amount distributed to such city, town or village equals the difference between the per capita sales tax receipts during the preceding calendar year and the per capita countywide average of all sales tax receipts during the preceding calendar year.


3.  The director of revenue may authorize the state treasurer to make refunds from the amounts in the trust fund and credited to any county or municipality for erroneous payments and overpayments made, and may redeem dishonored checks and drafts deposited to the credit of such counties or municipalities. If any county or municipality abolishes the tax, the county or municipality shall notify the director of revenue of the action at least ninety days prior to the effective date of the repeal, and the director of revenue may order retention in the trust fund, for a period of one year, of two percent of the amount collected after receipt of such notice to cover possible refunds or overpayment of the tax and to redeem dishonored checks and drafts deposited to the credit of such accounts.  After one year has elapsed after the effective date of abolition of the tax in such county or municipality, the director of revenue shall authorize the state treasurer to remit the balance in the account to the county or municipality and close the account of that county or municipality. The director of revenue shall notify each county or municipality of each instance of any amount refunded or any check redeemed from receipts due the county or municipality.


4.  Except as modified in sections 144.757 to 144.761, all provisions of sections 32.085 and 32.087, RSMo, applicable to the local sales tax, except for subsection 12 of section 32.087, RSMo, and all provisions of sections 144.600 to 144.745 shall apply to the tax imposed pursuant to sections 144.757 to 144.761, and the director of revenue shall perform all functions incident to the administration, collection, enforcement, and operation of the tax.

Section 144.761: 


1.  No county or municipality imposing a local use tax pursuant to sections 144.757 to 144.761 may repeal or amend such local use tax unless such repeal or amendment is submitted to and approved by the voters of the county or municipality in the manner provided in section 144.757; provided, however, that the repeal of the local sales tax within the county or municipality shall be deemed to repeal the local use tax imposed pursuant to sections 144.757 to 144.761.


2.  Whenever the governing body of any county or municipality in which a local use tax has been imposed in the manner provided by sections 144.757 to 144.761 receives a petition, signed by fifteen percent of the registered voters of such county or municipality voting in the last gubernatorial election, calling for an election to repeal such local use tax, the governing body shall submit to the voters of such county or municipality a proposal to repeal the county or municipality use tax imposed pursuant to sections 144.757 to 144.761.  If a majority of the votes cast on the proposal by the registered voters voting thereon are in favor of the proposal to repeal the local use tax, then the ordinance or order imposing the local use tax, along with any amendments thereto, is repealed.  If a majority of the votes cast by the registered voters voting thereon are opposed to the proposal to repeal the local use tax, then the ordinance or order imposing the local use tax, along with any amendments thereto, shall remain in effect.

III.  Constitutionality of the Current Local Use Tax Statutes


This Commission does not have jurisdiction to consider constitutional challenges to statutes.  General Motors Corp. v. Director of Revenue, 981 S.W.2d 561, 563 (Mo. banc 1998).  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  However, we have a statutory duty to make findings of fact and conclusions of law in cases before us.  Section 536.090.  


We have made findings of fact based on the stipulations and exhibits.  Those findings include a finding that from April 1, 2002, through June 30, 2002, no county or municipality in Missouri imposed a use tax that was higher than its sales tax rate.  In Associated Indus. of Missouri v. Lohman, 114 S. Ct. at 1824, the United States Supreme Court noted that some states 

have devised systems to ensure that use taxes are not higher than sales taxes within the same taxing jurisdiction.  Section 144.757.1 provides that the local use tax shall be at the same rate as the local sales tax.  Section 144.757.3 further provides that “if any local sales tax is repealed or the rate thereof is reduced or raised by voter approval, the local use tax rate shall also be deemed to be repealed, reduced or raised by the same action repealing, reducing or raising the local sales tax.”  Therefore, as provided by the terms of the current local use tax statutes, and in actual effect as shown by our findings, the use tax rate was not higher than the sales tax rate within any local taxing jurisdiction from April 1, 2002, through June 30, 2002.
  


Kirkwood Glass appealed the Director’s final decision to this Commission, and it has the burden of proof.  Sections 136.300.1 and 621.050.2.  The sole claim that Kirkwood Glass has raised in this appeal is that the current local use tax, §§ 144.757 through 144.761, violates the Commerce Clause.  U.S. Const. art. I, § 8.  Because we cannot declare statutes unconstitutional, General Motors, 981 S.W.2d at 563, we do not have jurisdiction to give Kirkwood Glass the relief that it seeks.
  Therefore, we must conclude that Kirkwood Glass was liable for the local use tax for April 1, 2002, through June 30, 2002, and is not entitled to a refund of local use tax.  

Summary


This Commission does not have jurisdiction to declare the local use tax statutes unconstitutional.  We deny the application of Kirkwood Glass for a use tax refund.  


SO ORDERED on September 24, 2004.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The parties cite our Regulation 1 CSR 15-3.450, which was rescinded effective December 6, 2002.  However, our current Regulation 1 CSR 15-3.440(3) provides for a decision on stipulated facts.  We make our findings of fact based on the stipulation and the exhibits attached thereto.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�We note that Kirkwood Glass’ refund claim is for taxes paid from September 1999 through June 2002, but the parties, in their stipulated facts, have not provided facts for any periods prior to April 1, 2002.  





	�In contrast, Associated Industries began as an action in the Circuit Court of Cole County and did not come before this Commission.  
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