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)
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)

DECISION 


We grant Redempta M. Kimanzi’s application for licensure as a licensed practical nurse (“LPN”), pending her passage of the licensing examination.  
Procedure


Kimanzi filed a complaint on December 2, 2008, challenging the State Board of Nursing’s (“the Board”) decision denying her application.  This Commission convened a hearing on the complaint on April 8, 2009.  Kimanzi represented herself.  Sharie Hahn represented the Board.  The matter became ready for our decision on June 29, 2009, the last date for filing a written argument.

Findings of Fact


1.  Kimanzi is from Kenya.  Kimanzi completed her practical nursing training at Kenya Medical Training College in 2000.  


2.  On or about March 6, 2006, Kimanzi was employed as a certified nursing assistant in the state of Kansas.  L.K. had Alzheimer’s disease and was a resident at the facility where Kimanzi worked.  L.K. was wandering through the facility naked and being disorderly.  A co-worker, John, restrained L.K. while Kimanzi attempted to dress him.  Kimanzi had asked John to give medication to L.K., but John had not done so.  John falsely accused Kimanzi of slapping L.K. in the face.  L.K. had no bruises on his face, and Kimanzi did not slap him in the face.      


3.  On March 20, 2006, the Assistant District Attorney of Johnson County, Kansas, filed a complaint asserting that Kimanzi committed the criminal offense of battery:
On or about the 4th of March, 2006, in the City of Prairie Village, County of Johnson, State of Kansas, REDEMPTA MWIKALY KIMANZIE did then and there unlawfully and intentionally cause bodily harm to another person or intentionally cause physical contact with another person, to-wit:  L.K., done in a rude, insulting or angry manner, in violation of K.S.A. 21-3412 and K.S.A. 21-4502(1)(b).  


4.  Kimanzi’s first trial on the charge of battery resulted in a hung jury.  The case was re-tried, and on October 16, 2006, a jury found Kimanzi guilty of battery.  The District Court of Johnson County, Kansas, sentenced her to 180 days of incarceration, the maximum allowable sentence for the crime.  


5.  John later confessed that he had lied about Kimanzi’s conduct, and he was deported.  


6.  While in prison, Kimanzi engaged in soul searching and learned the virtues of forgiveness, humility, patience, and respect towards other people.  Kimanzi’s pastor visited her in prison.  


7.  Upon her release from prison, Kimanzi attended nursing classes at Johnson County Community College.  


8.  Kimanzi has been active in her church and has helped with community self-help programs through the church.  


9.  On March 11, 2008, Kimanzi applied to the Board for licensure as an LPN by examination.  In response to the question on the application asking, “Have you ever been convicted, adjudged guilty by a court, pled guilty or pled nolo contendere to any crime, whether or not sentence was imposed (excluding traffic violations)?,” Kimanzi placed an “X” in the box indicating “No.”  A Board employee wrote “Education OK” on the application.  

10.  On March 18, 2008, the Board sent a letter to Kimanzi requesting an explanation of her criminal history report from the FBI, which showed the arrest for battery.  A handwritten note on the letter states:  “sending final transcript showing grad from American college—waive English language test.  Need course by course eval & not. statement.”  Check marks were placed on this note next to the portions referring to the final transcript showing graduation from an American college and a course-by-course evaluation.   

11.  On November 7, 2008, the Board issued its decision denying the application.  
Conclusions of Law


Section 621.045
 gives us jurisdiction to hear the Board's complaint.  The Board has the burden of proof.
 
I.  Education and Qualifications for Licensure


Section 335.046.2 provides:  

An applicant for license to practice as a licensed practical nurse shall submit to the board a written application on forms furnished to the applicant.  The original application shall contain the applicant’s statements showing the applicant’s education and other such pertinent information as the board may require.  Such applicant shall be of good moral character, and have completed at least two years of high school, or its equivalent as established by the state board of education, and have successfully completed a 
basic prescribed curriculum in a state-accredited or approved school of nursing, earned a nursing degree, certificate or diploma and completed a course approved by the board on the role of the practical nurse.  Each application shall contain a statement that it is made under oath or affirmation and that its representations are true and correct to the best knowledge and belief of the person signing same, subject to the penalties of making a false affidavit or declaration.  Applicants from non-English-speaking countries shall be required to submit evidence of their proficiency in the English language.  The applicant must be approved by the board and shall pass an examination as required by the board.  The board may require by rule as a requirement for licensure that each applicant shall pass an oral or practical examination.  Upon successfully passing the examination, the board may issue to the applicant a license to practice as a licensed practical nurse.  The applicant for a license to practice licensed practical nursing shall pay a fee in such amount as may be set by the board.  The fee shall be uniform for all applicants.  Applicants from foreign countries shall be licensed as prescribed by rule.  

The Board has raised no issue as to Kimanzi’s educational qualifications.  The Board’s Regulation 20 CSR 2200-4.020(8)(A)1 provides:  

A professional/practical nurse educated outside a state of the United States shall be entitled to apply to take the examination for licensure if, in the opinion of the Missouri State Board of Nursing, current requirements for licensure in Missouri are met.  

For practical nursing applicants educated in another country, Regulation 20 CSR 2200-4.020(8)(A)3 requires “a course-by-course evaluation report received directly from a foreign credentials evaluation service approved by the board.”  The handwritten notations on the Board’s letters show that the Board approved Kimanzi’s education, either through her transcript showing graduation from an American college, a course-by-course evaluation of her Kenyan education, or both.  A Board employee also wrote “Education OK” on the application.  The notations on the Board’s letters also show that the Board waived the English language test.  We conclude that Kimanzi meets the educational requirements for licensure.    
II.  Discretionary Bases For Denial
 
The Board relies on § 335.066, which provides: 

1.  The board may refuse to issue or reinstate any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section. . . . 

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:  

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 

*   *   *
(12) Violation of any professional trust or confidence[.]

(Emphasis added).  
A.  Criminal Offense


Kimanzi was convicted of battery under K.S.A. § 21-3412, which provides:  

Battery is:  

*   *   *
(2) intentionally causing physical contact with another person when done in a rude, insulting or angry manner. 

i.  Qualifications of the Profession


The qualifications of an LPN include good moral character.
  “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.
  The crime of battery is relevant to good moral character and is thus reasonably related to the qualifications for the practical nursing profession.  

ii.  Functions or Duties of the Profession


The Court of Appeals has held:

The ordinary meaning of “function” applicable here is: “1: professional or official position: OCCUPATION, 2: the action for which a person or thing is specially fitted or used or for which a thing exists.” The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.” Webster's New Collegiate Dictionary, 465 (1977). The ordinary meaning of “duty” applicable here is: “2a: obligatory tasks, conduct, service, or functions that arise from one's position (as in life or in a group). 3a: a moral or legal obligation.” Webster's New Collegiate Dictionary, 355 (1977). 
The functions or duties of the practical nursing profession include:
  

the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.  Such performance requires substantial specialized skill, judgment and knowledge.
Battery involves physical contact with another person.  Practical nursing involves the care of persons who are ill and whose ability to protect themselves is thus compromised.  The criminal 
offense of battery is reasonably related to the functions or duties of the practical nursing profession.  

iii.  Violence As Essential Element 


We reject the Board's contention that an act of violence is an essential element of the crime of battery under Kansas law.  In making this determination, the question is whether an act of violence is an essential element in every case.
  "Violence" is:

1 a: exertion of physical force so as to injure or abuse (as in effecting illegal entry into a house) b : an instance of violent treatment or procedure 2 : injury by or as if by distortion, infringement, or profanation : OUTRAGE 3 a : intense, turbulent, or furious and often destructive action or force <the ~ of the storm> b : vehement feeling or expression: FERVOR; also: an instance of such action or feeling


According to K.S.A. § 21-3412, battery may be simply a touching in a rude, insulting or angry manner.  Touching in a rude, insulting or angry manner does not necessarily rise to the level of violence.  Violence is not an essential element of the crime of battery under Kansas law.  
iv.  Moral Turpitude


The Board next argues that battery under K.S.A. § 21-3412 is a crime involving moral turpitude.  Moral turpitude is:
an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).
The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  The court further stated:  
Although it generally is true that crimes which are malum in se involve moral turpitude, while those which are malum prohibitum do not, that is not always the case.  See 21 Am. Jur.2d Criminal Law § 23 (1998) (citing DuVall v. Bd. of Med. Exam’rs of Ariz., 49 Ariz. 329, 66 P.2d 1026, 1030 (1937) (observing that “assault and battery is malum in se but rarely involves moral turpitude, while the sale or dispensing or prescribing of narcotic drugs, except for medicinal use and under strict surveillance, does involve . . . moral turpitude, although malum prohibitum only”).


Other jurisdictions have held that the crime of battery does not per se involve moral turpitude.
  Kansas' definition of battery is so broad as to include simply rude, insulting or angry touchings whose morality could be judged only upon examination of the circumstances.  
Therefore, the crime of battery as defined by Kansas law is a Category 3 crime, which does not per se involve moral turpitude, and we must look at the circumstances of this case.  

The Board asserts that Kimanzi battered a resident while working as a certified nursing assistant in the state of Kansas.  However, the Board has not presented evidence as to what occurred.  The Board presented no testimony at our hearing.  The Board relies on a transcript of a sentencing hearing in the District Court of Johnson County, Kansas.  However, no substantive evidence was presented at the sentencing hearing.  The Board relies on a statement of counsel during the sentencing hearing that Kimanzi continued to strike the resident while he was down on the ground.
  Statements of counsel are not evidence.
  

At our evidentiary hearing, Kimanzi testified that she did nothing improper, but was accused of abuse.
  This commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
 We find Kimanzi to be a credible witness.  However, the conviction precludes Kimanzi from denying the conduct of which she was convicted.
  Kimanzi’s conviction for battery in Kansas merely shows that she touched the resident in a rude, insulting or angry manner.  This does not mean that she abused the resident.  There is insufficient evidence to conclude that this conduct involved moral turpitude, and the Board has failed to meet its burden of proof.        

We have cause to deny Kimanzi’s application under § 335.066.2(2) because she was found guilty of a crime reasonably related to the qualifications, functions or duties of the profession.  She was not found guilty of a crime an essential element of which is violence or involving moral turpitude.
B.  Misconduct


The Board also asserts cause to deny Kimanzi’s application under § 335.066.2(5) for misconduct “in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096.”  The Board argues that Kimanzi battered a resident entrusted to her care while she was a certified nursing assistant in the state of Kansas.  Misconduct is the willful commission of a wrongful act.
  The Board has failed to prove that Kimanzi willfully committed a wrongful act.  Even if she had, certified nursing assistants in Missouri are regulated by the Department of Health and Senior Services,
 not by the Board.  The certified nursing assistant profession is not licensed or regulated by §§ 335.011 to 335.096; thus, the conduct was not “in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096.”  There is no cause to deny the application under § 335.066.1 and .2(5).    

C.  Violation of Professional Trust or Confidence


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.
  The incident occurred while Kimanzi was employed as a certified nursing assistant in Kansas.  The Board presented no evidence as to the duties of professional trust or confidence for a certified nursing assistant in Kansas.  Under Kansas law, battery merely involves a rude, insulting or angry touching.  There is insufficient evidence that this violated a professional trust or confidence.  There is no cause to deny the application under § 335.066.1 and .2(12).    

III.  False Answer on Application


In its written argument, the Board contends that Kimanzi answered her application falsely by failing to disclose her criminal offense.  However, the Board did not plead this conduct in its answer.  When the licensee files the complaint, the agency's answer provides notice of the grounds for denial of the application.
  We cannot find cause for denial for conduct not asserted in the Board’s answer.
 
IV.  Exercise of Discretion and Good Moral Character

There is no cause for denial under § 335.066.1 and .2(5) and (12), but there is cause for denial under § 335.066.1 and .2(2).  Because “may” means an option, not a mandate,
 we have discretion whether to deny the application.  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  The primary purpose of professional licensing is to protect the public.
  “[T]he license granted places the seal of the state’s approval upon the licen[see.]”
 

As we have already stated, good moral character is honesty, fairness, and respect for the law and the rights of others.
  The Board makes no argument that Kimanzi is not of good moral character.  Her conviction does not preclude her from demonstrating good moral character.
  A person with a criminal history may show rehabilitation by acknowledging guilt and embracing a new moral code.
  We have found Kimanzi’s explanation credible as to what occurred with L.K.  Even so, Kimanzi testified at the hearing as follows:[
]  

Nevertheless, it’s wrong, of course, it is.  But I would characterize it with trying to show it’s different than a contemplated, devious crime or offense.  And that’s what I have for you this afternoon.  So it’s my prayer that when you review my things you see that in my heart apart from it being my desire it’s a call to take care of the sick, and whatever accusation I was accused of, I went to jail, I served my time, although it was not what I did but I wouldn’t hold it against anybody because the law has to be followed when the time comes.

This shows that Kimanzi takes responsibility for her actions even though she disagrees with the outcome of the criminal case and served the maximum jail time for the offense.  Kimanzi is active in her church and has expanded her moral code.  Kimanzi is a person of good moral character and qualified to take the LPN examination. 

We repeat that the Board relies on an argument as to the gravity of Kimanzi’s conduct, but has failed to present evidence proving that Kimanzi struck and abused the resident.  She was found guilty only of a rude, offensive or angry physical contact.  Kimanzi has served her sentence for the battery, has pursued further nursing education, and has made efforts to improve her moral code.  In light of the Board’s failure of proof, we find no public protection purpose that could be served by denying Kimanzi the opportunity to sit for the LPN examination at this time.  
Summary


We grant Kimanzi’s application for licensure as an LPN, pending her passage of the licensure examination.  

SO ORDERED on August 5, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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