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DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 12-0043 PO




)

PATRICK J. KIELY,

)




)



Respondent.
)

DECISION


Patrick J. Kiely is subject to discipline for committing two criminal offenses.  

Procedure


On January 11, 2012, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Kiely.  Kiely received a copy of the complaint and our notice of complaint/notice of hearing on March 6, 2012.  He filed an answer on March 16, 2012.

We held a hearing on October 5, 2012.  Assistant Attorney General Ross Brown  represented the Director.  James P. Towey, Jr., represented Kiely.  We left the record open for Kiely to submit an authenticated copy of an exhibit, which he did on October 26, 2012.


We issued a briefing schedule and the parties filed written arguments.  On January 23, 2013, one day late, the Director filed a response to Kiely’s proposed findings of fact, conclusions of law, and decision.  On January 24, 2013, he filed a motion to accept his response out of time.  
We grant the Director’s motion.  Thus, the case became ready for our decision on January 24, 2013.
Findings of Fact

1. Kiely is licensed as a peace officer and holds a Class A certification.  His license was current and active at all relevant times.
2. On February 18, 2010, Kiely went to the Laclede Street Bar and Grill (“the bar”). with a friend, Michael Weber.  They arrived at about midnight.  They were dressed in plain clothes.
3. Kiely was employed by the St. Louis Metropolitan Police Department (“SLMPD”).  He was not on duty that night, but he wore his badge under his shirt on a chain around his neck, and was carrying a loaded and concealed duty weapon.  It is against SLMPD policy for a police officer to drink alcohol while carrying his weapon.
4. Kiely drank five or six beers at the bar.  He and Weber left the bar at about 2:45 a.m.

5. Shortly thereafter, Samuel Schultz, Scott Petcov, and Tom Biasco also left the bar.  They had also been drinking.  Schultz had had about three beers.
6. Schultz, Petcov, and Biasco were walking faster than Kiely and Weber.  As they approached the latter two, Petcov yelled at them, “Hey boys, give me a cigarette” in a feminine voice. 
7. Schultz, Petcov, and Biasco kept walking and caught up to Kiely and Weber.  Kiely and Weber turned around, and Schultz said, “Hey, boys” in a mocking voice.  Kiely interpreted the statements and actions of Schultz and his friends as “looking for trouble.”  He asked, “Do you really want a cigarette?”
8. The men continued to have an unfriendly dialogue for about a minute.  Kiely then pulled out his badge and asked Schultz if he wanted to “start something,” or “you think you’re a tough guy?” or words to that effect.  The badge was turned inward, however, so Schultz could not see that it was a policeman’s badge.  Schultz asked what it was.  Kiely then pulled his gun out of his waistband, pressed its barrel in Schultz’s mid-section, and said “This is what that is.”  
9. Kiely did not identify himself as a peace officer.  Schultz was frightened for his life.

10. After a few seconds, Weber told Schultz to walk away.  Petcov and Biasco stayed still, but Schultz began to move away.  Within a few seconds, he noticed two St. Louis University security officers (“the SLU officers”) across the street.  Schultz ran toward them and yelled, “That man just pulled a gun on me!”
11. The SLU officers approached Kiely and disarmed him.  They called the SLMPD.  

12. SLMPD officers arrived at the scene and arrested Kiely.  They took all of the men to the police station and interviewed Schultz, Petcov, and Biasco.

13. Kiely was given a blood alcohol content test at the station.  His BAC was .146.

14. SLMPD presented a charge to the St. Louis circuit attorney against Kiely of third degree assault.  She refused to prosecute the charge for lack of evidence.

Conclusions of Law 

We have jurisdiction to hear this complaint. Section 590.080.2.
  The Director has the burden of proving by a preponderance of the evidence that Kiely has committed an act for which the law allows discipline. Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).   “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a 
whole shows the fact to be proved to be more probable than not.”  State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  The Director meets this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.  Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968). 

The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Kiely committed the criminal offenses of third degree assault and unlawful use of a weapon.  Section 565.070, RSMo 2000, provides:
1.  A person commits the crime of assault in the third degree if:

*   *   *

(3) The person purposely places another person in apprehension of immediate physical injury; or

(4)  The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person[.]

Section 571.030 provides:

1. A person commits the crime of unlawful use of weapons if he or she knowingly:

*    *    *

(5) Has a firearm or projectile weapon readily capable of lethal use on his or her person, while he or she is intoxicated, and handles or otherwise uses such firearm or projectile weapon in . . . a negligent or unlawful manner[.]  


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).   This case turns on credibility.  Kiely testified that on the morning in question, he felt threatened by Schultz and his friends, he identified himself as a police officer, and he never drew his gun, although he admits he was carrying it in violation of SLMPD policy.  Schultz and Biasco testified that they did not approach or speak to Kiely and Weber in a threatening manner, that Kiely did not identify himself as a police officer, and that Kiely drew his gun and pressed it into Schultz’s torso.  Of these facts in dispute, the only material one is whether Kiely pulled his gun on Schultz.  However, Kiely attempted to impeach the credibility of Schultz and Biasco by pointing out inconsistencies between their testimony at the hearing and their interviews with the SLMPD on that morning.

Kiely is correct that there are minor discrepancies between the accounts of Schultz and Biasco, and between their accounts as given to the SLMPD on February 18, 2010, and at the hearing.  For example, Schultz says that after the gun was pulled, he and his friends all walked away from Kiely and Weber; Biasco says that he and Petcov stayed still while Schultz ran across the street to the SLU security officers.  Biasco and Schultz both say they were sober when they left the bar; the SLMPD report apparently implies that Biasco was intoxicated.
  The SLMPD report apparently references statements by Schultz and Biasco that the gun was “beside” Schultz, or pressed into his chest rather than his stomach.  Kiely argues that these discrepancies undermine the credibility of their testimony enough that the Director cannot prove his case by a preponderance of the evidence.  

This incident occurred nearly three years before the hearing was held.  It is clear that all the witnesses had been drinking that night.  Under these circumstances, is not surprising that some details of the incident have blurred in the witnesses’ memories.  But Schultz and Biasco’s accounts agree on the important parts of the story:  Kiely and Weber left the bar; Schultz and his friends left the bar; Schultz and his friends asked Kiely and Weber for a cigarette; the encounter between the two groups of men quickly became unfriendly; Kiely pulled a gun on Schultz and stuck it in his midsection; Schultz extricated himself and called the SLU security officers.  On the important material fact at issue, we believe Schultz’s testimony.  Kiely pulled a gun on him.


Kiely argues that Schultz and his friends were intoxicated, aggressive, and looking for trouble, and that he felt threatened by them.  But even if we believe Kiely’s testimony on this latter point – and it is plausible, given that all of the men had been drinking and had just left a bar at 2:45 a.m. – that does not excuse his pulling a gun on Schultz.  We conclude that Kiely purposely placed Schultz in apprehension of immediate physical injury.  Given Kiely’s intoxication, we also conclude that his conduct was reckless, and that it created a grave risk of death or physical injury to Schultz.  Thus, Kiely committed assault in the third degree.  See State v. Rollins, 321 S.W.3d 353, 360-61 (Mo. App. W.D. 2010).


We also find that Kiely committed the offense of unlawful use of a weapon under 
§ 571.030.  He had a loaded gun on his person, and he used the firearm in a negligent manner.  Section 562.016.5, RSMo 2000, provides:
A person “acts with criminal negligence” or is criminally negligent when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.
His BAC measured by the police some time after he used the gun was .146.
  An intoxicated person who presses a loaded gun into the stomach of someone else displays a lack of awareness of the substantial risk that his action will result in a serious injury.  Such conduct is grossly beneath the standard of care that an ordinary person would exercise in the situation.

Because we determine that Kiely committed both of these criminal offenses, we find that he is subject to discipline under § 590.080.1(2).
Summary


There is cause to discipline Kiely under § 590.080.1(2). 

SO ORDERED on March 1, 2013.


________________________________



KAREN A. WINN


Commissioner
� Statutory references, unless otherwise noted, are to RSMo Supp. 2012.


	� We say “apparently” because although Kiely used the report in an attempt to impeach Biasco’s credibility, he did not place the report in evidence.


	� Kiely’s counsel stated the incident occurred at 2:58 a.m. and the breath test was at 6:28 a.m.  If so, that would indicate that Kiely’s BAC was even higher at the time of the incident.  However, statements of counsel are not evidence, State v. Dowell, 25 S.W.3d 594, 609 (Mo. App., W.D. 2000), and the record contains no other evidence of the time of Kiely’s breath test. 
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