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DECISION ON REMAND

Kidde America, Inc., and Subsidiaries (“Kidde Group”) is not entitled to any additional payment of interest on its Missouri corporate income tax refund for 2000.  
Procedure


Kidde Group filed a complaint on January 21, 2005, challenging the Director of Revenue’s (“the Director”) decision denying its claim for a refund of $5,792,993.  On 
September 22, 2005, we issued our decision concluding that Kidde Group was not entitled to file a consolidated Missouri income tax return for 2000 because it did not timely elect to file a consolidated return.  We found that we did not have the authority to declare invalid the Director’s Regulation 12 CSR 10-2.045(13), which set forth the time deadline for filing a consolidated income tax return, because the regulation was not inconsistent with any statute.  Kidde Group appealed to the Supreme Court of Missouri.  On August 30, 2006, the Court issued 
its mandate reversing our decision and remanding for further proceedings to be had in conformity with the Court’s opinion.  Exercising the powers granted to the judicial branch of government, the Court held that Regulation 12 CSR 10-2.045(13) was unenforceable.  

On November 13, 2006, Kidde Group filed a motion for award of interest in accordance with the mandate.  The Director filed suggestions in opposition on November 28, 2006, and Kidde Group filed a reply on December 11, 2006.  We held oral argument on the motion on January 26, 2007, and the court reporter filed the transcript on February 26, 2007.  

In order to provide a factual context for the legal issue that is now presented, we briefly reiterate some of our factual findings from our original decision, but renumber them for purposes of this order.  

Findings of Fact


1.  Kidde America, Inc. (“Kidde”) is a Delaware corporation that was domiciled in Delaware at all times involving this dispute.  


2.  Kidde is the parent corporation of an affiliated group of corporations, Kidde Group.  


3.  Masterchem Industries, Inc. (“Masterchem”) was an indirect subsidiary of Kidde from January 1, 2000, through May 8, 2000.  


4.  On or about September 7, 2001, Kidde Group filed a consolidated federal income tax return for 2000. 


5.  Kidde Group did not file a Missouri consolidated income tax return for 2000 by October 15, 2001, nor did it file for an extension of time to file a 2000 Missouri consolidated income tax return.  


6.  Masterchem filed a 2000 separate company Missouri income tax return on October 15, 2001.  Masterchem reported Missouri taxable income of $101,242,650, tax of $6,327,666, estimated payments of $10,156,268, and an overpayment of $3,828,602.  The Director did not 
make any adjustments to the return and issued the refund of $3,828,602 to Masterchem on January 30, 2002.  


7.  Kidde retained a third-party firm, Grant McCarthy Gagnon (“GMG”), to prepare federal change returns.


8.  In the course of its review, GMG noted that Masterchem had filed a separate company return in Missouri when it appeared that a Missouri consolidated return of income filed by Kidde and its subsidiaries, including Masterchem, would have resulted in substantially lower Missouri tax liability.  Upon further review, Kidde determined that there was no known reason why a consolidated return was not filed originally, and it immediately directed GMG to prepare an appropriate amended return before the statute of limitations for requesting such a refund expired.  


9.  Upon learning of its eligibility to file a Missouri consolidated corporate income tax return for the 2000 tax year, Kidde Group filed a 2000 consolidated Missouri income tax return on March 12, 2004, claiming a refund of $5,798,219.  


10.  The Director denied Kidde Group’s consolidated Missouri return as untimely, and Kidde Group protested.  


11.  Pursuant to an audit, the IRS increased Kidde Group’s 2000 consolidated federal taxable income.  Therefore, in its protest to the Director, Kidde Group agreed that its Missouri corporate income tax was $534,673 and that its request for refund should be reduced to $5,792,993.  


12.  On July 21, 2004, the Director issued a final decision denying the refund claim because the election to file a consolidated return was not made by the due date.    

Conclusions of Law

On remand to this Commission, the parties agreed that Kidde was entitled to a refund of tax, and they agreed to the amount.  The parties differ as to the applicable statutory interest rate 
to be applied in light of statutory revisions enacted in 2002.  The parties have not presented any evidence to this Commission on which we may make additional findings of fact.  In its motion, Kidde Group asserts that the Director has issued the tax refund in the amount of $5,792,993 plus interest in the amount of $1,233,260.51, which was computed from April 16, 2001, the due date for the return.  In response to Kidde’s motion, the Director agrees with these facts and asserts that the interest was computed pursuant to §§ 32.068 and 32.069
 as of January 1, 2003.  The Director asserts that she allowed interest at the rate of 10% from April 16, 2001, through December 31, 2001; 6% from January 1, 2002, through December 31, 2002; and various rates ranging from 1.7% to 3.4% from January 1, 2003, through August 2006.  Kidde Group asserts that it is entitled to a higher rate of interest pursuant to § 143.811.1, even for the period beginning January 1, 2003, and that the additional amount of interest is $617,483.63.  

S.B. 1248, 91st Gen. Assem. 2002, contained two new statutes, §§ 32.068 and 32.069.
  Section 32.068 provides: 


1.  The state treasurer shall calculate an annual rate of interest pursuant to this section and provide the calculated rate of interest to the director of revenue as determined by subsection 2 of this section.  


2.  Each calendar quarter the state treasurer shall calculate the annual rate of interest.  The rate of interest shall be equal to the previous twelve-month annualized average rate of return on all funds invested by the state treasurer, rounded to the nearest one-tenth of one percent.  The state treasurer shall provide such calculated rate to the director of revenue not later than thirty days prior to the end of each calendar quarter.  The director of revenue shall apply the calculated rate of interest to all applicable situations during the next calendar quarter after the release of the calculated rate of interest.


3.  Beginning January 1, 2003, the director of revenue shall apply the calculated rate of interest as determined by this section to all applicable situations . . . .

4.  In fiscal year 2003, the commissioner of administration shall estimate the amount of any additional state revenue received pursuant to this section and shall transfer an equivalent amount of general revenue to the schools of the future fund created in section 163.005, RSMo.  

(Emphasis added.)  Section 32.069 provides:  


1.  Notwithstanding any other provision of law to the contrary, interest shall be allowed and paid on any refund or overpayment at the rate determined by section 32.068 only if the 

overpayment is not refunded within one hundred twenty days from the latest of the following dates:


(1) The last day prescribed for filing a tax return or refund claim, without regard to any extension of time granted;


(2) The date the return, payment, or claim is filed; or


(3) The date the taxpayer files for a credit or refund and provides accurate and complete documentation to support such claim.


2.  In fiscal year 2003, the commissioner of administration shall estimate the amount of any additional state revenue received pursuant to this section and shall transfer an equivalent amount of general revenue to the schools of the future fund created in section 163.005, RSMo.  

(Emphasis added.)  The parties agree that the Director did not issue a refund within 120 days after the dates set forth in § 32.069.  

S.B. 1248 added a new subsection 6 to § 143.811, pertaining to overpayments resulting from a carryback of a tax credit.
  The parties agree that the new subsection 6 has no applicability to this case.  S.B. 1248 did not change § 143.811.1, which provides:  
Under regulations prescribed by the director of revenue, interest shall be allowed and paid at the rate determined by section 32.065, RSMo, on any overpayment in respect of the tax imposed by sections 143.011 to 143.996; except that, where the overpayment resulted from the filing of an amendment of the tax by the taxpayer after the last day prescribed for the filing of the return, interest shall be allowed and paid at the rate of six percent per annum.  With respect to the part of an overpayment attributable to a deposit made pursuant to subsection 2 of section 143.631, interest shall be paid thereon at the rate in section 32.065, RSMo, from the date of the deposit to the date of refund.  No interest shall be allowed or paid if the amount thereof is less than one dollar.  
The parties do not dispute that Kidde filed an amendment after the last day prescribed for filing the return.  Kidde therefore argues that the six percent interest rate applies pursuant to 
§ 143.811.1 because this statute conflicts with § 32.069.1 and controls as the more specific statute.
  The Director argues that § 32.069.1 applies the rate provided by § 32.068, rather than 

§ 143.811.1, beginning January 1, 2003, because § 32.069.1 expressly applies “notwithstanding any other provision of law to the contrary.”
  

Section 1.120, RSMo 2000, provides:  

The provisions of any law or statute which is reenacted, amended or revised, so far as they are the same as those of a prior law, shall be construed as a continuation of such law and not as a new enactment.  

The Director cites Citizens Bank & Trust Co. v. Director of Revenue, 639 S.W.2d 833, 835 (Mo. 1982), which states: 

[W]here a statute is amended only in part, or as respects only certain isolated and integral sections thereof and the remaining sections or parts of the statute are allowed and left to stand unamended, unchanged, and apparently unaffected by the 
amendatory act or acts, it is presumed that the Legislature intended unamended and unchanged parts of the original statute to remain operative and effective, as before the enactment of the amendatory act.  

Kidde argues that the legislature left § 143.811.1 intact because it intended the statute to apply to situations such as the one at issue in this case.  The Director, however, notes that the express language of § 32.068.3 states that the interest rate provided in § 32.068.2 applies “to all applicable situations” beginning January 1, 2003, and § 32.069.1 states that the interest rate provided in § 32.068.2 is applicable “[n]otwithstanding any other provision of law to the contrary[.]”  S.B. 1248 was effective August 28, 2002, but the new interest rate did not apply to “applicable situations” until January 1, 2003.  In oral argument, the Director argued that              § 143.811.1 continued to apply to periods before January 1, 2003; that a taxpayer could file amended returns for prior periods, as Kidde Group did in this case; and that the legislature thus had a purpose in leaving that statute intact.  
The parties discuss Hallmark Cards, Inc. v. Director of Revenue, 159 S.W.3d 352     (Mo. banc 2005).  In that case, Hallmark argued that the interest rate on its sales tax refund was determined by §§ 32.065 and 144.190.2.  The Director argued that the interest rate was determined by the new §§ 32.068 and 32.069.  The Court affirmed this Commission’s decision that the interest rate was determined by the new §§ 32.068 and 32.069.  The Court noted the plain language of § 32.068 stating that the interest rate set forth in that section shall apply to “all applicable situations.”  Hallmark conceded that a refund was an “applicable situation.”  

Kidde distinguishes Hallmark on grounds that it was a sales tax case.  However, we find Hallmark persuasive for its application of the interest rate in § 32.068 to “all applicable situations.”  A refund is an applicable situation, whether it is sales tax or income tax.  The distinction between the two cases lies in the fact that the legislature left § 143.811.1, which 
applies to income tax, intact.  However, we must give effect to the plain language of § 32.068.3, applying the new interest rate to “all applicable situations,” beginning January 1, 2003, and 
§ 32.069.1, which applies “[n]otwithstanding any other provision of law to the contrary.”  As the Director argues, § 143.811.1 could continue to apply to earlier periods.  Therefore, we find no conflict in the statutes. 
Beginning January 1, 2003, interest is to be applied to Kidde Group’s refund claim pursuant to §§ 32.068 and 32.069.
  Kidde Group has the burden of proof in proceedings before this Commission,
 but has not established that it is entitled to any additional award of interest.  

SO ORDERED on April 2, 2007.



________________________________



TERRY M. JARRETT


Commissioner

	�Statutory references are to RSMo Supp. 2006, unless otherwise noted.  


	�2002 Laws of Missouri 1130.  


	�2002 Laws of Missouri 1133.  


	�Berdella v. Pender, 821 S.W.2d 846, 849 (Mo. banc 1992).  However, Kidde makes no argument that the Director should not have allowed a 10% rate of interest for April 16, 2001, through December 31, 2001.    


	�The Director asserts that she allowed a 10% rate of interest for April 16, 2001, through December 31, 2001, and a 6% rate of interest for January 1, 2002, through December 31, 2002.  However, the parties did not present any evidence or stipulate to any facts on remand to this Commission.  


	�The parties have presented no evidence and stipulated to no facts.  Therefore, we do not address the computation of interest from April 16, 2001, through December 31, 2002, which the Director agreed was at higher rates.    


	�Sections 136.300.1 and 621.050.2, RSMo 2000.
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