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)
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)

DECISION 


Kidde America, Inc. and Subsidiaries (“Kidde Group”) is not entitled to file a consolidated Missouri income tax return for 2000 because it did not timely elect to file a consolidated return. 
Procedure


Kidde Group filed a complaint on January 21, 2005, challenging the Director of Revenue’s decision denying its claim for a refund of $5,792,993.  


On March 3, 2005, the Director filed a motion for summary determination.  Kidde Group filed a response on March 28, 2005.  We heard oral argument on the motion on May 17, 2005.  Our reporter filed the transcript on May 25, 2005.  

James W. Erwin and Janette M. Lohman, with Thompson Coburn LLP, represented Kidde Group.  Senior Counsel Wood Miller represented the Director.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact

Corporate Structure


1.  Kidde America, Inc. (“Kidde”) is a Delaware corporation that was domiciled in Delaware at all times involving this dispute.  


2.  Kidde is the parent corporation of an affiliated group of corporations, Kidde Group.  

Kidde plc Inc. (“KPI”) is the U.S. administrative office for Kidde Group.  As the U.S. administrative office, KPI is responsible for ensuring that all state and federal tax returns are timely filed for Kidde and its subsidiaries.  


3.  Masterchem Industries, Inc. (“Masterchem”) was an indirect subsidiary of Kidde for January 1, 2000, through May 8, 2000.  

Filing of Returns by PriceWaterhouseCoopers

4.  Until mid-2001, KPI did not have staff employees in the United States dedicated to the performance of its tax reporting compliance function, and instead outsourced virtually the entire function to its auditor, the certified public accounting firm of PriceWaterhouseCoopers LLP (“PWC”).  PWC prepared the state and federal tax returns for Kidde and all of its 37 subsidiaries for the 2000 tax year in its Boston office, where the entire multistate compliance effort was managed by a single individual.  This resulted in more than 200 returns for 18 states due over an approximate 30-day period for the 2000 tax year.  


5.  The primary responsibility of the Corporate CFO of KPI was to carry out the treasury function for the company’s United States subsidiaries and to perform the legal acts that were 
required of the company’s corporate officers.  One of these acts was to sign the tax returns.  The Corporate CFO did not have an extensive background in preparing income tax returns.  He reviewed the returns for the accuracy of the financial data that they contained, but fully relied on the advice of PWC to prepare the returns in the most advantageous manner, given the technical tax law considerations in the 18 states in which Kidde and its 37 subsidiaries filed tax returns.  


6.  In the event alternatives existed that significantly impacted the preparation of a return, the Corporate CFO relied on PWC to explain the alternatives so that he would be able to choose the alternative that best suited the subsidiary’s return.  At no time did a PWC representative suggest to him that an alternative filing method could be utilized for Missouri.  To the best of his knowledge, no calculations were performed prior to filing Masterchem’s 2000 separate company Missouri return to compare the relative Missouri tax liability under alternative filing methods.  


7.  PWC was given full access to all of the information, books and records of Kidde and its 37 subsidiaries for the purpose of preparing the federal, state, and local tax returns for those entities for the 2000 tax year.   

8.  On or about September 7, 2001, Kidde Group filed a consolidated federal income tax return for 2000. 


9.  PWC prepared and was fully aware of Kidde Group’s 2000 consolidated federal income tax return.  


10 .  PWC did not advise Kidde or any of its subsidiaries’ employees of the company’s eligibility to file a Missouri consolidated corporate income tax return for its 2000 tax year.  


11.  PWC did not advise Kidde or any of its subsidiaries’ employees of the company’s option to file a Missouri consolidated corporate income tax return, or of the tax consequences of the failure to exercise this option.  


12.  Kidde Group did not file a Missouri consolidated income tax return for 2000 by October 15, 2001, nor did it file an extension of time to file a 2000 Missouri consolidated income tax return.  

13.  On March 21, 2001, Masterchem submitted a Form Mo-60, Application for Extension of Time to File.  

14.  Masterchem filed a 2000 separate company Missouri income tax return on October 15, 2001.  Masterchem reported Missouri taxable income of $101,242,650, tax of $6,327,666, estimated payments of $10,156,268, and an overpayment of $3,828,602.  The Director did not make any adjustments to the return and issued the refund of $3,828,602 to Masterchem on January 30, 2002.  
KPI’s Review of Returns

15.  In mid-2001, KPI began to build a staff of employees to carry out the tax reporting compliance function internally.  Initially these employees were responsible for migrating that function away from PWC.  Throughout the course of this transition and thereafter, the staff reviewed previously filed returns.  This was necessary to understand the overall tax position of the company and its subsidiaries so that future filings would be made in the most advantageous manner, and to identify possible errors or omissions that could be corrected within the applicable statutes of limitations.  Numerous errors were identified.  


16.  During this period of transition, the IRS began an audit of the company’s federal income tax returns for the 1998 through 2000 tax years and communicated its intention to make adjustments.  These federal changes would have to be reported to the states for each of the affected entities during the applicable periods, necessitating approximately 75 returns in addition to the normal tax reporting requirements carried out by the KPI staff.  Because the company 
believed that additional reporting would stretch the capacity of its compliance staff, Kidde retained a third party firm, Grant McCarthy Gagnon (“GMG”) to prepare the federal change returns.

17.  Preparation of the federal change returns also necessitated a review of the originally filed returns for the affected entities by GMG.  The original returns reported the state taxable income that had to be offset by the adjustments reported in the federal change returns.  This afforded Kidde with an efficient means to amend previously filed returns and to correct any other errors or omissions where a federal change return was already being prepared.  In the course of its review, GMG noted that Masterchem had filed a separate company return in Missouri when it appeared that a Missouri consolidated return of income filed by Kidde and its subsidiaries, including Masterchem, would have resulted in substantially lower Missouri tax liability.  Upon further review, Kidde determined that there was no known reason why a consolidated return was not filed originally, and it immediately directed GMG to prepare an appropriate amended return before the statute of limitations for requesting such a refund expired.  
Kidde Group’s Consolidated Missouri Return

18.  Upon learning of its eligibility to file a Missouri consolidated corporate income tax return for the 2000 tax year, Kidde Group filed a 2000 consolidated Missouri income tax return on March 12, 2004, claiming a refund of $5,798,219.  


19.  The Director denied Kidde Group’s consolidated Missouri return as untimely, and Kidde Group protested.  


20.  Pursuant to its audit, the IRS increased Kidde Group’s 2000 consolidated federal taxable income.  Therefore, in its protest to the Director, Kidde Group agreed that its Missouri corporate income tax was $534,673 and its request for refund should be reduced to $5,792,993.  


21.  On July 21, 2004, the Director issued a final decision denying the refund claim because the election to file a consolidated return was not made by the due date.    
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Kidde Group has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Statutes, Case Law and Regulations


Section 143.431.3 provides:  

(1) If an affiliated group of corporations files a consolidated income tax return for the taxable year for federal income tax purposes and fifty percent or more of its income is derived from sources within this state as determined in accordance with section 143.451, then it may elect to file a Missouri consolidated income tax return. The federal consolidated taxable income of the electing affiliated group for the taxable year shall be its federal taxable income.  

(Emphasis added). 


In General Motors Corp. v. Director of Revenue, 981 S.W.2d 561 (Mo. banc 1998), the court held that the 50 percent Missouri source income requirement (emphasized in bold print above) violated the Commerce Clause of the United States Constitution.  U.S. Const. art. 1, section 8.  The court held that the 50 percent provision could be severed from the remainder of 
the statute.  Even though General Motors was decided on December 22, 1998, the legislature has still not eliminated the 50 percent Missouri source income requirement from § 143.431.

In Eddie Bauer, Inc. v. Director of Revenue, No. 00-1470 RI (Mo. Admin. Hearing Comm’n July 9, 2001), the petitioner had originally filed a separate company Missouri income tax return for 1995, 1996, and 1997, but in light of the Missouri Supreme Court’s decision in General Motors, 981 S.W.2d 561, it then sought to be included in a consolidated Missouri income tax return for those periods with its parent company and other members of an affiliated group of corporations that filed consolidated federal income tax returns for those periods.  In holding that the affiliated group had not timely made an election to file consolidated returns in Missouri, this Commission relied on Regulation 12 CSR 10-2.045(15), which provided:  

Election to file.  If an affiliated group qualified to file a Missouri consolidated return wishes to elect to file a Missouri consolidated return, the election must be exercised by the filing of a Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return. 

On appeal, the Missouri Supreme Court reversed, holding that taxpayers could make an untimely election because there must be a meaningful pre-deprivation or post-deprivation remedy for unlawful collection of income taxes.  Eddie Bauer, Inc. v. Director of Revenue, 70 S.W.3d 434 (Mo. banc 2002).


The present case is distinguishable from Eddie Bauer, id., in that the 2000 tax period at issue in this case was well after the court announced its decision in General Motors on December 22, 1998.  In Eddie Bauer, the taxpayer sought to go back and file consolidated returns for periods prior to the General Motors decision.  In the present case, PWC had the 
opportunity to be aware of the court’s December 22, 1998, decision in General Motors by the time it filed Masterchem’s 2000 separate company Missouri income tax return on October 15, 2001.  However, it was not aware of that decision.  

We take official notice of the fact that the General Motors decision has been in the notes to § 143.431 in the official Revised Statutes of Missouri ever since the 1999 Supplement.  However, we understand that the PWC office that prepared Masterchem’s separate company return was located in Boston and may not have had access to the official version of the Revised Statutes of Missouri.  Section 143.431 was amended in 2004, but the 50 percent Missouri source income requirement was not removed.  The Director did not file an amendment to Regulation 
12 CSR 10-2.045 until October 16, 2002, effective June 30, 2003.  


Prior to its amendment, Regulation 12 CSR 10-2.045 not only set forth the time requirement for making the election to file a consolidated return (paragraph (15)), but also echoed the 50 percent Missouri source income requirement of § 143.431.  Paragraph (14) provided:  


Qualifying for Privilege to File Consolidated Return.  An affiliated group (other than one which is required to file a Missouri consolidated return for the year) shall be qualified to file a Missouri consolidated return if—


(A) It files a federal consolidated return for the taxable year; 

(B) The interstate division of income percentage of the affiliated group for the year, determined under section (21) of this rule, is fifty percent (50%) or more;

(C) Each corporation which has been a member of the affiliated group during any part of the taxable year for which the Missouri consolidated return is to be filed consents to this regulation in the manner provided in sections (27)-(29) of this rule; and

(D) The affiliated group is not disqualified from filing a Missouri consolidated return for the year under section (19) of this rule.

(Emphasis added).


Although the Director amended the regulation, effective June 30, 2003, to delete the 50 percent Missouri source income requirement, the regulation still contains the deadline for electing to file a consolidated Missouri return.  Regulation 12 CSR 10-2.045(13) now provides:  

Election to file.  For tax years with a due date for filing the common parent’s Missouri return (including extensions of time to file) after December 28, 1998, if an affiliated group qualified to file a Missouri consolidated return wishes to elect to file a Missouri consolidated return, the election must be exercised by the filing of a Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return.  For tax years with a due date for filing the common parent’s Missouri return (including extensions of time to file) before December 28, 1998, an affiliated group qualified to file a Missouri consolidated return could elect to file a Missouri consolidated return by the filing of—


(A) A Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return; or

(B) If the affiliated group did not file a Missouri consolidated return within such time because it was precluded from doing so under Missouri law, a Missouri consolidated return within the statute of limitations applicable to the filing of an amended return. 


This Commission does not have the authority to declare a regulation invalid.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We must apply the regulation unless it is contrary to statute.  Bridge Data Co. v. Director of Revenue, 
794 S.W.2d 204, 207 (Mo. banc 1990).  Kidde Group asserts that the General Motors court invalidated the 50 percent Missouri source income requirement in the Director’s prior regulation.  
The court’s opinion does not address the regulation at all.  However, the General Motors court plainly declared unconstitutional the 50 percent Missouri source income requirement of 
§ 143.431.  Regulations must be consistent with the statutes.  Parmley v. Missouri Dental Board, 719 S.W.2d 745 (Mo. banc 1986).  Therefore, the 50 percent Missouri source income requirement set forth in the prior regulation was also invalid.  This follows, not from any ruling on our part, but from the court’s decision in General Motors.  In General Motors, the court ordered the unconstitutional portion of § 143.431 severed from the remainder of the statute.  The parties make no argument that the unconstitutional portion of Regulation 12 CSR 10-2.045, as in effect until June 30, 2003, cannot be severed from the remainder of the regulation.  

The due date for filing a Missouri income tax return is the fifteenth day of the fourth month following the end of the tax year.  Section 143.511.  When there is an extension of time to file a federal income tax return, the due date for filing the Missouri return is extended.  Section 143.551.  Masterchem filed an application for extension of time to file its 2000 separate company Missouri income tax return.  The parties do not dispute that Kidde Group did not file a 2000 consolidated Missouri income tax return, and thus make its election to file a 2000 consolidated Missouri income tax return, by the due date (including extensions of time) for filing the common parent’s separate Missouri return.  Therefore, Kidde Group did not meet the time deadline set forth in the prior Regulation 12 CSR 10-2.045(15) or the current Regulation 12 CSR 10-2.045(13).  Kidde Group did not attempt to file a 2000 consolidated Missouri income tax return until March 12, 2004.  Kidde Group argues that the time deadline for electing to file a consolidated return, as set forth in the prior and current version of the regulation, should not be applied.
II.  Kidde Group’s Arguments

A.  Lack of Statutory Basis for Time Limit on Election


Kidde Group argues that § 143.431 contains no time limit on the election to file a consolidated return, in comparison to § 143.461.1, which imposes a time limit on the taxpayer’s election of an apportionment factor.  Barlett & Co. Grain v. Director of Revenue, 649 S.W.2d 220 (Mo. 1983).  Kidde cites Murphy Co. Mechanical Contractors & Eng’rs v. Director of Revenue, 156 S.W.3d 339 (Mo. banc 2005), in which the court held that a “design-build” contractor that provided construction and engineering services was entitled to a sales tax exemption as an engineering firm.  In that case, the Director argued that Murphy was “primarily” a contractor or a design-build contractor.  In rejecting this argument, the court stated that in other provisions of the exemption statutes, the general assembly had expressly required that the item in question be used “primarily” for a particular purpose before the exemption applies.  Kidde argues that the Missouri regulation is invalid because there is no statutory basis for an election cutoff date for filing a consolidated return and that the legislature would have imposed a cutoff date if it had so desired.  


We find these arguments unconvincing.  Section 143.961.1 provides:  

The director of revenue shall administer and enforce the tax imposed by sections 143.011 to 143.996 and he is authorized to make such rules and regulations and to require such facts and information to be reported, as he may deem necessary to enforce the provisions of sections 143.011 to 143.996.  

As we have already stated, this Commission does not have the authority to declare a regulation invalid.  State Tax Comm'n, 641 S.W.2d at 75.  We must apply the regulation unless it is contrary to statute.  Bridge Data Co., 794 S.W.2d at 207.  Regulations have the force and effect 
of law.  Civilian Personnel Div. v. Board of Police Comm'rs of City of St. Louis, 914 S.W.2d 23, 24 (Mo. App., E.D. 1995).  The time limit of the prior Regulation 12 CSR 10-2.045(15) or current Regulation 12 CSR 10-2.045(13) is not beyond the authority granted to the Director under § 143.961.1.  

B.  Consistency with Federal Regulations

Kidde Group relies on § 143.961.2, which provides:  


The rules and regulations prescribed by the director of revenue shall follow as nearly as practicable the rules and regulations of the Secretary of the Treasury of the United States or his delegate regarding income taxation.  Such construction of sections 143.011 to 143.996 will further their purposes to simplify the preparation of income tax returns, aid in their interpretation through use of federal precedents, and improve their enforcement.  

Kidde Group cites 26 CFR 301.9100-3, which provides:  


(a) In general.  Requests for extensions of time for regulatory elections that do not meet the requirements of § 301.9100-2 [automatic extensions] must be made under the rules of this section.  Requests for relief subject to this section will be granted when the taxpayer provides the evidence (including affidavits described in paragraph (e) of this section) to establish to the satisfaction of the Commissioner that the taxpayer acted reasonably and in good faith, and the grant of relief will not prejudice the interests of the Government.

(b) Reasonable action and good faith—(1) In general.  Except as provided in paragraphs (b)(3)(i) through (iii) of this section, a taxpayer is deemed to have acted reasonably and in good faith if the taxpayer—

*   *   *


(iii) Failed to make the election because, after exercising reasonable diligence (taking into account the taxpayer’s experience and the complexity of the return or issue), the taxpayer was unaware of the necessity for the election; 
*   *   *


(v) Reasonably relied on a qualified tax professional, including a tax professional employed by the taxpayer, and the tax professional failed to make, or advise the taxpayer to make, the election.  
(2) Reasonable reliance of a qualified tax professional.  For purposes of this paragraph (b), a taxpayer will not be considered to have reasonably relied on a qualified tax professional if the taxpayer knew or should have known that the professional was not—


(i) Competent to render advice on the regulatory election; or

(ii) Aware of all relevant facts. 
(3) Taxpayer deemed to have not acted reasonably or in good faith.  For purposes of this paragraph (b), a taxpayer is deemed to have not acted reasonably and in good faith if the taxpayer—

*   *   *


(ii) Was informed in all material respects of the required election and related tax consequences, but chose not to file the election; or

(iii) Uses hindsight in requesting relief.  If specific facts have changed since the due date for making the election that make the election advantageous to a taxpayer, the IRS will not ordinarily grant relief.  In such a case, the IRS will grant relief only when the taxpayer provides strong proof that the taxpayer’s decision to seek relief did not involve hindsight.

(c) Prejudice to the interests of the Government—(1) In general.  The Commissioner will grant a reasonable extension of time to make a regulatory election only when the interests of the Government will not be prejudiced by the granting of relief.  This paragraph (c) provides the standards the Commissioner will use to determine when the interests of the Government are prejudiced. 

(i) Lower tax liability.  The interests of the Government are prejudiced if granting relief would result in a taxpayer having a lower tax liability in the aggregate for all taxable years affected by the election than the taxpayer would have had if the election had been timely made (taking into account the time value of money).  Similarly, if the tax consequences of more than one taxpayer are affected by the election, the Government’s interests are prejudiced 
if extending the time for making the election may result in the affected taxpayers, in the aggregate, having a lower tax liability than if the election had been timely made.  

26 CFR 301.9100-3 thus provides a procedural mechanism for a taxpayer to make a request of the Commissioner of Internal Revenue for an extension of time to make a regulatory election.  


The Director cites 26 CFR 1.1502-75(a), which provides:  

Privilege of filing consolidated returns—(1)  Exercise of privilege for first consolidated return year.  A group which did not file a consolidated return for the immediately preceding taxable year may file a consolidated return in lieu of separate returns for the taxable year, provided that each corporation which has been a member during any part of the taxable year for which the consolidated return is to be filed consents (in the manner provided in paragraph (b) of this section) to the regulations under section 1502.  If a group wishes to exercise its privilege of filing a consolidated return, such consolidated return must be filed not later than the last day prescribed by law (including extensions of time) for the filing of the common parent’s return.  Such consolidated return may not be withdrawn after such last day (but the group may change the basis of its return at any time prior to such last day).  

Kidde Group asserts that 26 CFR 301.9100-3 is the “current” federal regulation, adopted in 1997.  26 CFR 301.9100-3 allows exceptions to 26 CFR 1.1502-75(a) and other election provisions.   


The Director cites Millette & Associates v. Commissioner of Internal Revenue, 594 F.2d 121 (5th Cir. 1979), in which the court disallowed the filing of a consolidated return beyond the due date for an extension of time to file a tax return.  However, that case predated the regulations upon which Kidde Group now relies.  The Director also cites Letter Rulings 8831030 (May 9, 1988), 8822054 (March 4, 1988), 8825066 (March 24, 1988), 8720025 (February 12, 1987), and 8650070 (Sept. 12, 1986), and asserts that Kidde Group has not shown good cause for an extension.  However, those letter rulings also predate the regulations upon which Kidde Group relies.  


We assume arguendo that 26 CFR 301.9100-3 would allow an exception if Kidde Group had not made a timely election to file a consolidated return for tax year 2000 at the federal level.
  Kidde Group reasonably relied on advice from its accounting firm, and because its tax liability would be no less than it would have been if it had timely made the election, there would be no prejudice to the federal government, as defined in the regulation.  


However, we doubt that the legislature’s intent in passing § 143.961.2 was to integrate the federal regulations, part and parcel, into Missouri law.  It could have done so if it had so desired.  We find no cases defining the Director’s duty under § 143.961.2 to follow “as nearly as practicable” the rules and regulations of the IRS.
  As we noted in Eddie Bauer, the former Regulation 12 CSR 10-2.045(15) was patterned after, and thus consistent with, 26 CFR 1.1502-75(a).  The current Regulation 12 CSR 10-2.045(13) continues to impose a time limit on the election to file a consolidated Missouri return for the tax year at issue in this case.  As we have stated, we have no authority to declare a regulation invalid.  State Tax Comm'n, 641 S.W.2d at 75.  Even if the Director’s regulation failed to meet the requirements of § 143.961.2, we would question our authority to make that declaration and to hold the regulation deficient.  
C.  Conflict with Statute of Limitations


Kidde Group finally argues that the election timing provision of the former Regulation 
12 CSR 10-2.045(15) and the current Regulation 12 CSR 10-2.045(13) conflicts with the statute of limitations for income tax refund claims, as set forth in § 143.801.1:  

A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  

As Kidde Group correctly notes, the Director cannot add to or modify statutes.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995); May Dep’t Stores v. Director of Revenue, 791 S.W.2d 388, 389 (Mo. banc 1990).  As Kidde Group also notes, 

Erroneous regulations are a nullity . . . as regulations may be promulgated only to the extent of and within the delegated authority of the statute involved. 

Bartlett & Co. Grain, 649 S.W.2d at 224.  Kidde Group correctly notes in general that even if it had known of a basis for refund when it filed its return, it did not waive its right to a refund by paying the tax and later seeking a refund.  Director of Revenue v. Westinghouse Credit Corp., 787 S.W.2d 715 (Mo. banc 1990).  


However, Westinghouse did not involve a time limit, set by regulation, on making an election.  Further, there is no conflict between Regulation 12 CSR 10-2.045(15) and § 143.801.1.  The regulation governs the timing of the election to file a consolidated return and does not govern refund claims.  The taxpayer could make this election upon filing its return.  The key issue here is the timeliness of consolidated return election, and if that election is not timely, the refund provision does not come into play.  The time limit set forth in the Director’s regulation does not conflict with § 143.801.1.  

III.  Failure to Amend Regulation in Timely Fashion


Kidde Group suggests that PWC relied on § 143.431, which has yet to be changed in the reported statutes, and on the Director’s Regulation 12 CSR 10-2.045(15), which was not amended until October 16, 2002, to delete the 50 percent Missouri source income requirement for consolidated returns.  Kidde Group seems to suggest that the Director has a duty to advise the public of changes in the law.  In its protest to the Director, Kidde Group cited § 536.022, which requires an agency to notify the secretary of state if a rule or portion of a rule of the state agency is suspended or terminated by action of the Governor, a court, or other authority.  The court’s opinion in General Motors does not mention the Director’s regulation.  Therefore, § 536.022.1 does not apply.  Kidde Group cites no other authority for its proposition that the Director should advise the public of change in the law, and we find no authority compelling the Director to advise the public of the court’s decisions.  The official reported statutes of Missouri have noted the Missouri Supreme Court’s decision in General Motors since 1999.  Kidde and its accountants should have been on notice of the relevant developments in the case law.
IV.  Refund Denial


Section 143.781.1 provides:  

The director of revenue within the applicable period of limitations may credit an overpayment of income tax and interest on such overpayment against any liability in respect of any tax imposed by the tax laws of this state on the person who made the overpayment, and the balance shall be refunded if it exceeds one dollar. 
The Director argues that Masterchem did not overpay tax, as Masterchem’s election to file a separate company return was a valid election, and payment of tax was correct on Masterchem’s separate company return.  Therefore, there is no entitlement to a refund.  


We agree with the Director.  Kidde Group did not timely elect to file a 2000 consolidated Missouri corporate income tax return, as required by prior Regulation 12 CSR 10-2.045(15) and current Regulation 12 CSR 10-2.045(13).  Kidde Group makes no argument that the payment of tax on Masterchem’s separate company return was incorrectly computed.  Kidde Group has not established entitlement to a refund.  
Summary


Kidde Group is not entitled to a refund of 2000 Missouri income tax because it did not timely elect to file a consolidated 2000 Missouri income tax return.    

SO ORDERED on September 22, 2005.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�In Boise Cascade Corp. v. Director of Revenue, 70 S.W.3d 438 (Mo. banc 2002), handed down the same day, the court followed the same reasoning as in Eddie Bauer, 70 S.W.3d 434.  


	�Kidde Group cites a number of private letter rulings from the IRS in support of this proposition.  PLR 200431002, July 30, 2004; PLR 200022036, June 5, 2000; PLR 199909009, March 8, 1999.  However, 26 CFR 301.9100-3(e) also contains certain procedural requirements such as affidavits from the taxpayer and from other individuals, such as the return preparer, who have knowledge about the events that led to the failure to make a valid regulatory election.   





	�Although some decisions cite the statute, they do not give guidance as to how it is to be applied.  E.g., M.V. Marine Co. v. State Tax Comm’n, 606 S.W.2d 644, 650 n.7 (Mo. banc 1980); Estate of Werner, No. RV-85-1203 (Mo. Admin. Hearing Comm’n Nov. 6, 1987); Estate of Neusteter, No. RV-86-2063 (Mo. Admin. Hearing Comm’n Nov. 6, 1987); Wells Aluminum, Inc. v. Director of Revenue, Nos. R-79145 and R-79304 (Mo. Admin. Hearing Comm’n Aug. 3, 1981).  
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