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State of Missouri
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)
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)




)
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No. 02-1549 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Kessler Containers, Ltd. (“Kessler”) is entitled to electrical energy direct pay authorization (“EEDPA”).   

Procedure


Kessler filed a complaint on October 10, 2002, challenging the Director of Revenue’s (“the Director”) final decision denying its application for EEDPA.  The Director filed an answer on November 12, 2002.  


On July 13, 2004, the parties filed a joint stipulation of facts, agreeing to most of the facts at issue.  We convened a hearing on the complaint on July 14, 2004.  Edward F. Downey and B. Derek Rose, with Bryan Cave LLP, represent Kessler.  Senior Counsel Roger Freudenberg represents the Director.  The Director filed the last written argument on November 16, 2004.  

Findings of Fact

1. Kessler is a Missouri corporation in good standing.  Since 1977, it has been a manufacturer of plastic containers of various colors, shapes and sizes.  Examples of such containers are containers that are used to hold health and beauty aids such as shampoo, pill bottles, plant food containers, and rubbing alcohol containers.  

2. Kessler operates an 80,000-square-foot manufacturing facility at 8544 Page Avenue in Vinita Park (St. Louis County).  Kessler manufactures plastic containers of various shapes and sizes using the extrusion blowmold processing technique.  

3. The blowmold processing technique that Kessler uses starts with raw plastic pellets.  Kessler places the plastic pellets into various pieces of processing equipment to create its plastic containers.  Some equipment mixes colorants with the pellets.  The color and pellets are then placed into other equipment that heats them to the point where the pellets melt.  The molten plastic is then extruded by the equipment into a tube.  The tube is surrounded by a mold.  Compressed air is blown into the tube to form the shape of a partially completed plastic container.  Once the plastic hardens, the excess plastic (the “tail” and “top”) must be separated from the finished product.  

4. Until the mid to late 1980s, Kessler discarded the excess plastic in the trash.  (Tr. 

at 16, 17.)  

5. In the mid to late 1980s, after Kessler acquired a larger facility, Kessler purchased certain equipment that allowed Kessler to convert the tops and tails, as well as off specification containers, into “regrind pellets.”  The equipment reforms and grinds the tops, bottoms and off-specification containers; removes contaminants from them; and extrudes the resultant ground plastic into pellets.  The regrind pellets are then used in the place of “virgin pellets.”  

6. Kessler consumes the vast majority of the regrind pellets that it produces.  However, Kessler sells some of the regrind pellets to other manufacturers for their use.  In addition, Kessler purchases from other manufacturers a small portion of regrind pellets that it uses.  Kessler also purchases a small amount of post consumer resins that go into its manufacturing process, in order to satisfy the requests of some of its customers.  

7. Some of the scrap is not reuseable in Kessler’s process and is sold to a recycling facility.  

8. The cost of purchasing regrind pellets is less than the cost of purchasing an equal quantity of virgin pellets.  The cost of converting tails, tops, and off-specification containers into regrind pellets is also less than the cost of purchasing an equal quantity of virgin pellets.  

9. From August 28, 1998, through December 2001, the regrind pellets that Kessler used in its container production processes exceeded 25 percent, by weight, of the total weight of the raw materials that it used to produce the plastic containers.  

10. Kessler sells the plastic containers to others that, in turn, place their products in the containers for sale to their customers.  Ultimately, the containers, and the products that they contain, are sold at retail.  

11. Kessler consumes electricity in its manufacturing process to operate the equipment referenced in Finding 3.  Kessler also consumes electricity to operate the equipment referenced in Finding 5.  Kessler purchases that electricity from Ameren UE, Inc., and, from August 28, 1998, through December 2001, remitted Missouri and local sales tax to Ameren on the purchases.  Ameren remitted the tax to the Director and has filed with the Director a protective refund claim on behalf of Kessler for that tax.  

12. Regulation 12 CSR 10-110.600(3)(A) provides a procedure that allows a taxpayer claiming the electrical energy exemption of § 144.030.2(12)
 to obtain direct pay authorization from the Missouri Department of Revenue.
  This authorization allows a taxpayer to remit sales tax directly to the Department on taxable purchases of electricity.  The authorization is granted by a form letter entitled “Material Recovery Electrical Energy Direct Pay Authorization” or “Electrical Energy Direct Pay Authorization.”  A copy of the letter is given by the taxpayer to the electrical vendor to substantiate exempting the electricity from sales tax.  

13. On September 9, 2002, Ameren executed four applications for EEDPA on Kessler’s behalf on the Director’s Form 1749, Application for Manufacturing Related Exemptions.  On each application, in the box for “Type of Application,” the box for “new” was marked.  The first application used data for electricity use for September through December 1998.  The other three applications used data for electricity use for calendar years 1999 through 2001, respectively.  

5. On September 16, 2002, the Director’s audit staff sent a letter to Ameren stating:  

The examination of the EEDP applications of Kessler Container Ltd (Missouri tax id number 10922831) is complete for the above referenced period.  It is my recommendation that the EEDP applications be denied, as it was determined that the raw materials used in manufacturing did not contain at least 25% recovered materials.  The Division of Taxation and Collection in Jefferson City will make the final decision as to whether the applications will be approved.  

Section 144.030(12) RSMo, effective August 28, 1998, allows an exemption for electrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product . . . if the raw materials used in such processing contain at least 25% recovered materials.  Section 260.200(28) defines recovered material as items that have been diverted or removed from the solid waste stream for sale, use, reuse or recycling by another party.  In order for materials to be diverted form [sic] the 

solid waste stream, ownership must transfer to another party for recovery.  An item is removed from the solid waste stream when ownership transfers to another party for disposal and is then removed for recovery.  The only recovered materials used by Kessler Containers Ltd. are their own regrind/reworked materials, which are not diverted or removed from the solid waste stream as defined above.  


15.
On October 10, 2002, Kessler filed a complaint with this Commission.  


16.
On October 29, 2002, the Director issued a final decision to Kessler, stating that Kessler did not qualify for a sales tax exemption or for “an electrical energy direct pay exemption.”   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s decisions.  Section 621.050.1.
  Kessler has the burden of proof.  Sections 136.300.1 and 621.050.2.

I.  Recovered Materials


Section 144.030.2(12) allows a sales tax exemption for: 

[e]lectrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product, or electrical energy used in the actual secondary processing or fabricating of the product, or a material recovery processing plant as defined in subdivision (4) of this subsection, in facilities owned or leased by the taxpayer, if the total cost of electrical energy so used exceeds ten percent of the total cost of production, either primary or secondary, exclusive of the cost of electrical energy so used or if the raw materials used in such processing contain at least twenty-five percent recovered materials as defined in section 260.200, RSMo.  For purposes of this subdivision, “processing” means any mode of treatment, act or series of acts performed upon materials to transform and reduce them to a different state or thing, including treatment necessary to maintain or preserve such processing by the producer at the production facility[.]

The italicized portion was added to the statute by 1998 S.B. 936, effective August 28, 1998.  The statute’s definition of processing is similar to the Missouri Supreme Court’s definitions of “manufacturing.”  Southwestern Bell Telephone Co. v. Director of Revenue, 78 S.W.3d 763 (Mo. banc 2002).  The parties do not dispute, and we agree, that Kessler performs manufacturing or processing when it produces its plastic containers.  Kessler is a maker of plastic containers, and it does not argue that it is a material recovery processing plant.  The parties do not dispute that at least 25% of the raw materials used in Kessler’s processing is regrind pellets.  Kessler argues that the regrind pellets qualify as “recovered materials” and that because the raw materials used in processing contain at least 25% regrind pellets, it is entitled to the electrical energy exemption.  


Sections 260.200 through 260.345 govern solid waste management.  Section 144.030.2(12) incorporates by reference the definition of “recovered materials” set forth in § 260.200(28), RSMo Supp. 2003:
  

those materials which have been diverted or removed from the solid waste stream for sale, use, reuse or recycling, whether or not they require subsequent separation and processing[.]

Section 260.200(34), RSMo Supp. 2003, defines “solid waste” as: 

garbage, refuse and other discarded materials including, but not limited to, solid and semisolid waste materials resulting from industrial, commercial, agricultural, governmental and domestic activities, but does not include hazardous waste as defined in sections 260.360 to 260.432, recovered materials, overburden, rock, tailings, matte, slag or other waste material resulting from mining, milling or smelting[.]    


The primary rule of statutory construction is to ascertain the intent of the lawmakers by construing words used in the statute in their plain and ordinary meaning.  American Healthcare Mgmt. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  Although tax 

exemptions are strictly construed against the taxpayer, that requirement should not nullify the legislative purpose in making the exemption available.  State ex rel. Ozark Lead Co. v. Goldberg, 610 S.W.2d 954, 957 (Mo. 1981).  


The Director argues that the regrind does not qualify as recovered materials because it is recycled within Kessler’s own plant and has thus not been “diverted or removed from the solid waste stream.”  Section 260.200(28).  Kessler argues that its use of the recovered materials fits the plain meaning of the word “diverted” because such materials would otherwise be discarded in the trash.  


“Divert” means “to turn from one course or use to another : DEFLECT[.]”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 339 (10th ed. 1993).  The Director does not dispute that Kessler formerly discarded the regrind materials and would continue to do so if it did not reuse this material in its manufacturing process.  According to the plain meaning of the word “divert,” the regrind is diverted from the solid waste stream.  Contrary to the Director’s argument, we find no limitation that materials are diverted from the solid waste stream only if they are obtained from another party.
  Strict construction of the exemption statute in favor of the taxing authority should not be so strained as to defeat the intent of the legislature in making the exemption available, as expressed in the plain meaning of the statute.  Ozark Lead Co., 610 S.W.2d at 957.  
We find inconsequential the fact that Kessler has used the regrind materials in this manner for over 20 years and has even designed its facility to accomplish this goal.  Kessler comes within the plain meaning of the exemption.  


The Director further argues that if the excess plastic is determined to be recovered materials, the electrical energy exemption should be limited to the equipment transforming the excess plastic into flakes or regrind pellets.  The Director argues that the regrind pellets are the product produced with the recovered materials and that the exemption thus only applies to that process.  The Director argues that once the excess plastic is processed into regrind pellets, it is no longer a recovered material, so the exemption does not apply to the process of making the plastic containers from the regrind pellets.  However, the exemption is not limited in this fashion.  The exemption applies to all “electrical energy used in the actual primary manufacture, processing, compounding, mining or producing of a product[.]”   Section 144.030.2(12).  Kessler has established that the raw materials used in its manufacturing or processing contain at least 25% recovered materials.  Kessler’s product is the plastic containers, and the electrical energy used in producing that product would be exempt, whether it is used in the blowmolding process or the regrind process.
  

II.  Kessler’s Applications


We note that the electrical energy exemption in § 144.030.2(12) presents somewhat of a procedural dilemma to electricity users.  The burden of paying sales tax is on the seller (in this case, the electric company), § 144.021, yet the electricity user, who is actually claiming the benefit of the exemption, may not know ahead of time how much electricity will be subject to an exempt use.  Because only the party legally obligated to remit the tax is entitled to pursue a refund claim, § 144.190, the electricity user must rely on the electric company to file a refund 

claim on its behalf.  See Galamet, Inc. v. Director of Revenue, No. 94-0060 RV (Mo. Admin. Hearing Comm’n May 11, 1995), rev’d in part on other grounds, 915 S.W.2d 331 (Mo. banc 1996).  


To avert such procedural dilemmas, the Director’s Regulations 12 CSR 10-3.358 and 12 CSR 10-110.600 provide for EEDPA for qualified electricity users.  Regulation 12 CSR 10-3.358(4) provides:  

All consumers of electrical energy who attempt to qualify for this exemption must request an electrical energy direct pay authorization application form.  After this authorization is issued by the director of revenue, the recipient of same shall file, on or before the due date, a return with the director, identifying the amount of electrical energy purchased tax exempt and remit the appropriate tax on energy consumed not covered by this exemption.  The director requires an annual calendar report to facilitate the collection of electrical energy direct pay sales tax.  

The Director’s Regulation 12 CSR 10-110.600, effective February 28, 2002, provides:  

(3) Basic Application of Exemption.  


(A) A taxpayer may claim this exemption at the time of purchase of the electrical energy by presenting the seller with a direct pay certificate issued by the department.  In order to obtain a direct pay certificate, the taxpayer must submit annually an electrical energy direct pay authorization application.  The application must demonstrate, by the use of the previous calendar year’s data, a probable entitlement to the electrical energy exemption for the coming year.  The taxpayer must file and remit the appropriate tax on energy purchases that do not qualify for this exemption on its sales tax return.  


These regulations thus allow a “direct pay” relationship between the electricity user and the Director, bypassing the electrical energy supplier, which would otherwise remit sales tax on electricity.  EEDPA allows the electricity user to determine the portion of electricity it uses that is exempt, and to remit sales tax directly to the Director on the non-exempt portion.  We note that the EEDPA applications, filed by Ameren on Kessler’s behalf, set forth data from a particular 

period and then seek EEDPA for that period, beginning with September 1998, after the amendment to § 144.030.2(12) became effective.  Under the regulations, a party should seek EEDPA for an upcoming period based on the previous calendar year’s data.  See also Galamet, AHC No. 94-0060 RV.   


A question thus arises as to whether Kessler’s appeal before this Commission is moot.  A case is moot when a decision on the merits would have no practical effect on any existing controversy, or where it is impossible to grant any effective relief.  Rosenfeld v. Thoele, 28 S.W.3d 446, 451 (Mo. App., E.D. 2000).  The Director has made no argument that this case is moot or that Kessler merely seeks an advisory opinion from this Commission.  The parties assume that they have placed a controversy before this Commission that is within our jurisdiction to resolve.  The issue presented in this case is Kessler’s EEDPA applications – whether it is entitled to pay sales tax directly to the Director on its electricity purchases.  Kessler’s EEDPA applications were submitted and denied by the Director in 2002.  The refund claims are not before this Commission.  


We are unable to grant EEDPA to Kessler for any upcoming period because there is no application before us for any upcoming period based on data from a previous year.  Because the electrical energy exemption was amended, effective August 28, 1998, and Kessler became entitled to the exemption under the new law, its applications begin with data from September 1998 and ending with December 2001, the last calendar period before Kessler submitted the applications.
  It appears that Kessler has a standard manufacturing process and that, based on the data from September 1998 through December 2001, the raw materials used in Kessler’s processing consistently contain at least 25% recovered materials.  Therefore, Kessler has 

demonstrated its entitlement to EEDPA for previous periods, and although no application has been presented before this Commission for upcoming periods, it appears that Kessler should be entitled to EEDPA if there has been no change in its manufacturing processes.  We note that EEDPA is merely a direct pay relationship between Kessler and the Director, and does not determine the actual amount of sales tax that is owed or not owed.   


We also note that this decision is not merely an advisory opinion because Ameren has filed protective claims for refund on Kessler’s behalf.  As in previous cases before this Commission, we presume that our favorable determination as to Kessler’s EEDPA will trigger the Director’s action on the pending refund claims and that our decision will thus have a practical effect.  Mid-America Dairymen, Inc. v. Director of Revenue, No. 94-0778 RV (Mo. Admin. Hearing Comm’n Aug. 16, 1995), rev’d on other grounds, 924 S.W.2d 280 (Mo. banc 1996); see also Galamet, AHC No. 94-0060 RV.  In such cases, which were appealed to the Missouri Supreme Court, no argument was ever raised that our decisions were advisory in nature, even though the periods for which the taxpayer applied for EEDPA had already passed.  The parties have chosen this avenue to obtain a ruling from this Commission on their legal arguments as to the definition of recovered materials.  Having made that ruling, we presume that our decision will have a practical effect on the pending refund claims.  

Summary


Kessler qualifies for the electrical energy exemption and has demonstrated its entitlement to EEDPA for previous periods.   


SO ORDERED on February 1, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Stipulation ¶ 12; but see also Regulation 12 CSR 10-3.358, discussed in our Conclusions of Law.  


	�Kessler filed its complaint on October 10, 2002, after the Director’s September 16, 2002, denial.  The Director issued a final decision on October 29, 2002.  Section 621.050.1 gives this Commission jurisdiction over appeals from the Director’s decisions, and does not limit our jurisdiction to an appeal from a document that the Director labels as a “final decision.”  


	�Although § 260.200 was amended in 2002, S.B. 984 and 985, the definitions of “recovered materials” and “solid waste” were not changed.  


	�The stipulated facts show that Kessler purchases some small percentage of the regrind pellets from other parties, but the stipulated facts do not indicate the amount.  The hearing testimony also shows that Kessler purchases a small amount of post consumer resins that go into its manufacturing process, but the record does not indicate the exact amount of this either.  


  


	�The record shows that Kessler sells a small percentage of the regrind pellets to other parties, but the exact percentage is not shown.  Even if this is regarded as a separate product, recovered materials are at least 25% of the raw materials used in producing either regrind pellets or plastic containers.  


	�The parties’ stipulation refers to August 28, 1998, through December 2001 as the “tax periods.”  Because the refunds are not at issue before us, our findings do not incorporate this reference to the “tax periods.”  
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