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DECISION 


Joseph H. Kerwin, D.D.S., grossly deviated from the standard of care in that he failed to refer infant J.S., who was in an emergent situation, to a more qualified medical professional.  Kerwin’s failure to do so resulted in the infant’s death.  


Kerwin’s license to practice dentistry is also subject to discipline because Kerwin failed to obtain a sufficient number of continuing education (“CE”) hours from approved sponsors, and failed to retain and provide documentation of his CE.  


Kerwin is also subject to discipline because he used fraud, deception and misrepresentation to obtain license renewal; obtained a fee by fraud, deception and misrepresentation; and violated a professional trust or confidence.  Kerwin’s practice of craniosacral therapy was outside the scope of the practice of dentistry.  
Procedure


The Missouri Dental Board (“the Board”) filed a complaint on June 22, 2007, seeking this Commission’s determination that Kerwin’s license is subject to discipline.


This Commission convened a hearing on the complaint on April 2, 2008.  Loretta L. Schouten represented the Board.  Mariam Decker, with Oliver Walker Wilson, LLC, represented Kerwin.  The last brief was due on September 17, 2008.  

Findings of Fact

Kerwin’s Practice


1.  Kerwin is licensed by the Board as a dentist.  The license is current and active, and was so at all relevant times.


2.  The sign outside Kerwin’s office identifies him as a dentist.  


3.  Kerwin does not hold a license to practice as a physician or doctor of osteopathic medicine and did not hold any such license at any relevant time.  


4.  Kerwin practices craniosacral therapy from his dental office.  Craniosacral therapy involves manual manipulation of the cranium (scalp) and sacrum (tailbone).  No professional organizations in the field of dentistry accept or recognize craniosacral therapy.  
Treatment of J.S. 

5.  J.S. was born on April 28, 2006, to Lydia and Danny Schwartz (“the Schwartzes”).  The Schwartzes are Amish.  J.S. was their sixth child.  The delivery was normal, without complications. 


6.  On Sunday, April 30, 2006, J.S. developed a fever of 103.9 degrees.  Members of the Schwartz family had previously been to Kerwin, whom they regarded as their cranial doctor.  Kerwin had told the Schwartzes that he was a doctor and that he practiced osteopathic medicine, even though he knew this was not true.  The Schwartzes contacted Kerwin and set up an 
appointment at his office in Springfield that evening.  A neighbor, Roberta Garner, drove them to Kerwin’s office.  The Schwartzes reported that J.S. had had a temperature of 103.9 degrees and had trouble waking and nursing that afternoon.   Kerwin examined J.S. and determined:  “normal Bregma/sutures.  compressed frontal + occipital.  no movement sacrum.  cord is coming off.”  This reflected Kerwin’s determination that J.S. had a compressed frontal and occipital side bend.  J.S. had slight fluid or edema under the scalp of the forehead area and had signs of birth trauma.  Kerwin performed a cranial manipulation on J.S.’s head, believing that this would help J.S.’s problem with sucking.  Kerwin also applied a vibrating machine to J.S.’s sacrum.  Kerwin did not take J.S.’s temperature and did not think that J.S. had a fever.  After the treatment, J.S. took a pacifier and cried.  The Schwartzes said the cry was louder than ever.  Kerwin believed that taking the pacifier showed that the treatment was successful.  Kerwin charged $65 for the treatment.  Garner was not in the examining room, but she heard the baby cry loudly, and the cry had a vibrating sound.  The Schwartzes believed that J.S. no longer had a fever after the treatment.  Kerwin stated that if J.S. needed medical attention, they could take him to the hospital, but Kerwin said that the fever was gone and that J.S. was such a healthy baby he saw no need to take him to the hospital.  


7.  J.S. slept after the treatment, but awoke with fever and was fussy throughout the night.  J.S. died at approximately 6:15 a.m. on May 1, 2006.  


8.  The standard of care requires a dentist to refer a patient to another medical professional if the patient is better served by someone with a greater level of expertise or knowledge.  A newborn suffering from fever is an emergent situation, and a dentist should refer such a patient to a more qualified care provider.  Kerwin did not refer the Schwartzes to another medical professional, and his failure to do so was a gross deviation from the standard of care.  

9.  On May 1, 2006, Kerwin made an additional entry into J.S.’s chart:  

J.S. died between 5 & 6 a.m., may have had a slight jaundice, had a wet diaper during tax.  fever went down substantially, no abnormalities or defects found.  Suspect no immune system or incomplete viscera.  


10.  An autopsy performed on May 2, 2006, showed that J.S. was jaundiced and that he died from a right cerebral subdural hematoma, likely caused by pressure being applied to the infant’s cranium that could have been caused by the cranial manipulation performed by Kerwin.  The medical examiner found that Kerwin’s manipulation could have enhanced the bleeding if the condition was present from birth.  The medical examiner found that the bleeding could have been caused from the birthing process, but he did not believe that this was likely, due to the number of children Lydia had previously delivered.      

License Renewal and Audit of CE Hours

11.  Each time the Board conducts a field investigation, it also conducts an audit of the licensee’s CE hours for the most recently completed reporting period.  


12.  The Board required that each dentist complete 75 CE hours for the reporting period from December 1, 1999, through November 30, 2002.  

13.  The Board changed its reporting period to a two-year period from December 1, 2002, through November 30, 2004, and required 50 CE hours during that period.


14.  The Board allows excess CE hours from one reporting period to be carried over to the next reporting period.    


15.  For the reporting period from December 1, 2002, through November 30, 2004, Kerwin had no more than 39.25 hours of continuing education hours from sponsors approved by the Board.  Kerwin had no excess hours from the previous reporting period to carry over.  

16.  On Kerwin’s 2004-2006 renewal application, he affirmed that he had obtained 50 hours of Board-approved CE for the reporting period from December 1, 2002, through November 30, 2004, even though he knew he had not.
  The Board renewed Kerwin’s license for 2004-2006 based on this false representation.   


17.  The Board’s investigators requested that Kerwin provide documentation of his CE hours for the December 1, 2002, through November 30, 2004, reporting period.  Kerwin failed to submit adequate documentation of 50 hours of CE from Board-approved sponsors for the December 1, 2002, through November 30, 2004, reporting period.  Kerwin provided a certificate of attendance for a course from St. John’s Regional Hospital (“St. John’s”), stating that the course had 16 CE’s and was conducted on April 14-15, 2004.  “Dr. PFaith Nelson” was printed on the certificate as “Administrator.”  Nelson was not approved by St. John’s to issue CE certificates.  The course was actually for 8 CE’s and was conducted in 2005 rather than in 2004.   

Evidentiary Rulings


At the hearing, we took many evidentiary objections with the case.  


Kerwin objected to the testimony of Teresa Shull, CE program director at St. John’s, on the basis that she was not disclosed as a witness in response to discovery requests.  The Board filed a preliminary witness list on March 25, 2008, reserving the right to supplement the list.  On April 1, 2008, the Board filed a motion to allow Shull to testify by telephone, and we issued an order on April 1, 2008, granting the motion.  We held the hearing on April 2, 2008.  Shull was disclosed as a witness before the hearing, and we may consider this as a supplementation to any discovery response or witness list on the part of the Board.  We overrule the objection to Shull’s testimony.     


Kerwin objected to a question to Dr. Hayes as to how she would treat a newborn with fever.  Hayes was a fact witness, and Kerwin objected on the basis that  Hayes had not been disclosed as an expert witness.  We sustain the objection.   


Kerwin objected to Exhibit 6, which is a letter written by Lydia Schwartz addressed to “Dear Friend,” with an attached envelope addressed to Kerwin’s counsel.  Kerwin objected on hearsay and lack of foundation.  The evidence shows that Lydia is deceased and was therefore unavailable to testify.  We overrule the objections.

Motion to Strike


On September 2, 2008, Kerwin filed a motion to strike a portion of Dr. Deyton’s testimony.  The Board filed a response on September 15, 2008.  


Kerwin objected to Deyton’s testimony regarding a study showing that craniosacral therapy is not recognized in the field of dentistry.  Kerwin objected on the basis that Kerwin had not been given a copy of the study and that Deyton had stated in his deposition that he had not reviewed any literature.  We sustain the objection, as it appears that there was no supplementation of Deyton’s deposition answers.  We strike Deyton’s testimony regarding the study.


Kerwin also objected to Exhibits 8, 9, and 10, which are questions that Deyton submitted to three professors at the University of Missouri-Kansas City (“UMKC”) dental school regarding craniosacral therapy and the treatment of newborns.  Kerwin objected on the basis of hearsay.  “Hearsay is an out of court statement made by someone not before the court that is offered to prove the truth of the matter asserted.”
  We sustain Kerwin’s objections to Exhibits 8, 9, and 10, 
and we do not receive them into evidence.  We grant Kerwin’s motion to strike Deyton’s testimony regarding these exhibits and his contacts with the UMKC professors.
Assertions of Complaint not Supported by the Evidence


The Board’s complaint asserts that:
 

Licensee diagnosed the infant’s fever as being caused by the infant’s tailbone not working right and further reported that the bones of the infant’s head were misaligned.  This diagnosis was not charted by Licensee.  

There is no evidence that Kerwin attempted to diagnose the cause of J.S.’s fever.  Kerwin testified that he did not believe that J.S. had a fever when J.S. was in Kerwin’s office, and Kerwin was not treating a fever.  Although it is now clear that Kerwin believed that the bones of J.S.’s head were misaligned, the evidence does not show that this was “reported” to anyone.  The Board’s assertion is correct to the extent that Kerwin did not chart this diagnosis.   

The Board’s complaint further asserts that:
  

Licensee documented that the infant had “excess fluid under the scalp in the forehead area.  Licensee diagnosed the infant as suffering from pain caused by “birth trauma.”  This diagnosis was not charted by Licensee.   

The Board’s assertions that Kerwin “documented” the diagnosis and that the diagnosis “was not charted” are inconsistent.  Based on the pleadings and the evidence, we have found that J.S. had slight fluid or edema under the scalp of the forehead area and that he had signs of birth trauma.  The Board’s allegation is accurate to the extent that Kerwin did not chart these diagnoses.  

Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden of proof.

Count I
Failure to Comply with CE Requirement


Regulation 20 CSR 2110-2.240(2) provides: 

In order to renew a license, each dentist shall submit satisfactory evidence of completion of fifty (50) hours of continuing education during the two (2)-year period immediately preceding the renewal period[.]

Section 332.321.2 allows cause for discipline for:  

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of . . . the functions or duties of any profession licensed or regulated by this chapter; 

(6) Violation of, assisting, or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter[.]


Incompetence, when referring to occupation, is the “actual ability of a person to perform in that occupation.”
  The courts have also defined that term as a licensee's general lack of present ability, or lack of disposition to use his otherwise sufficient present ability, to perform a given duty.
  We conclude that Kerwin violated the regulation and demonstrated incompetence by failing to meet the CE requirement.  


Regulation 20 CSR 2110-2.240(5) further provides:

Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional [conduct], or any combination of these, in the performance of the functions, duties, or both, of a dentist[.]

This Commission must make an independent determination.
  We need not follow any regulation that is contrary to statute,
 and we are not bound by the Board’s regulation as to what the Board deems to be misconduct, fraud, et cetera.  We conclude that Kerwin is subject to discipline under § 332.321.2(5) for incompetence and under § 332.321.2(6) for violation of the regulation’s CE requirement.
  

Failure to Maintain and Provide Documentation

Regulation 20 CSR 211-2.240(2)(A) provides: 

For the licensure renewal form due November 30, 2004, and each subsequent renewal period after that, the license shall report the number of hours obtained for the two (2)-year period just completed and shall attest to those hours by signing the form.  Each licensee shall retain records documenting his/her completion of the required hours of continuing education for a minimum of six (6) years after the reporting period in which the continuing education was completed. . . .  The board may conduct an audit of licensee to verify compliance with the continuing education requirement.  Licensees shall assist the board in its audit by providing timely and complete responses to the board’s inquiries.  

Kerwin violated this regulation and demonstrated incompetence by failing to maintain CE records and provide copies to the Board upon request.  He is subject to discipline under 

§ 332.321.2(5) and (6).
False Statement on Renewal Application

Section 332.321.2(3) allows discipline for:  

[u]se of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to this chapter or in obtaining permission to take any examination given or required pursuant to this chapter[.]


Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  We may infer fraudulent intent from the circumstances of the case.
  Deception is an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


Kerwin falsely represented on his renewal application that he had obtained 50 CE hours from approved sponsors when he knew he had not.  Kerwin submitted a false CLE certificate to the Board.  Kerwin is subject to discipline under § 332.321.2(3) for using fraud, deception and misrepresentation in securing renewal of his license.
   
Count II
Obtaining Fee by Fraud, Deception or Misrepresentation

The Board asserts cause to discipline under § 332.321.2(4) for: 

Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; or increasing charges when a patient utilizes a third-party payment program; or for repeated irregularities in billing a third party for services rendered to a patient. . . .
Kerwin told the Schwartzes that he was a doctor and that he practiced osteopathic medicine, knowing that this was not true.  We infer fraudulent intent from the circumstances.
  Kerwin does not hold a license to practice as a physician or doctor of osteopathic medicine and did not hold any such license at any relevant time.  Kerwin collected a fee of $65 based on this false 
statement.  Therefore, he is subject to discipline under § 332.321.2(4) for obtaining a fee by fraud, deception or misrepresentation.  

Functions or Duties of the Profession


The Board asserts cause to discipline under § 332.321.2(5) for:  

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of . . . the functions or duties of any profession licensed or regulated by this chapter[.]

We have already defined incompetence, fraud, and misrepresentation.  Misconduct is the willful commission of a wrongful act.
  Gross negligence is "an act or course of conduct which demonstrates a conscious indifference to a professional duty" and that indifference constitutes "a gross deviation from the standard of care which a reasonable person would exercise in the situation."
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
    


In Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of "function" applicable here is:  "1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists."  The shared meaning elements of synonyms of "function" is "the acts or operations expected of a person  or thing."  Webster's New Collegiate Dictionary, 465 (1977).  The ordinary meaning of "duty" applicable here is:  "2a:  obligatory tasks, conduct, service, or functions that arise from one's position (as in life or in a group).  3a:  a moral or legal obligation."  Webster's New Collegiate Dictionary, 355 (1977).  


The practice of dentistry is defined by § 332.071 as anyone who:  
(1) Undertakes to do or perform dental work or dental services or dental operations or oral surgery, by any means or methods, including the use of lasers, gratuitously or for a salary or fee or
other reward, paid directly or indirectly to the person or to any other person or entity;
(2) Diagnoses or professes to diagnose, prescribes for or professes to prescribe for, treats or professes to treat, any disease, pain, deformity, deficiency, injury or physical condition of human teeth or adjacent structures or treats or professes to treat any disease or disorder or lesions of the oral regions;
(3) Attempts to or does replace or restore a part or portion of a human tooth;
(4) Attempts to or does extract human teeth or attempts to or does correct malformations of human teeth or jaws;
(5) Attempts to or does adjust an appliance or appliances for use in or used in connection with malposed teeth in the human mouth;
(6) Interprets or professes to interpret or read dental radiographs;
(7) Administers an anesthetic in connection with dental services or dental operations or dental surgery;
(8) Undertakes to or does remove hard and soft deposits from or polishes natural and restored surfaces of teeth;
(9) Uses or permits to be used for the person's benefit or for the benefit of any other person or other entity the following titles or words in connection with the person's name:  “Doctor”, “Dentist”, “Dr.”, “ D.D.S.”, or “D.M.D.”, or any other letters, titles, degrees or descriptive matter which directly or indirectly indicate or imply that the person is willing or able to perform any type of dental service for any person or persons, or uses or permits the use of for the person's benefit or for the benefit of any other person or other entity any card, directory, poster, sign or any other means by which the person indicates or implies or represents that the person is willing or able to perform any type of dental services or operation for any person;
(10) Directly or indirectly owns, leases, operates, maintains, manages or conducts an office or establishment of any kind in which dental services or dental operations of any kind are performed for any purpose; but this section shall not be construed to prevent owners or lessees of real estate from lawfully leasing premises to those who are qualified to practice dentistry within the meaning of this chapter;
(11) Controls, influences, attempts to control or influence, or otherwise interferes with the dentist's independent professional judgment regarding the diagnosis or treatment of a dental disease, disorder, or physical condition except that any opinion rendered by any health care professional licensed under this chapter or chapter 330, 331, 334, 335, 336, 337, or 338, RSMo, regarding the diagnosis, treatment, disorder, or physical condition of any patient shall not be construed to control, influence, attempt to control or influence or otherwise interfere with a dentist's independent professional judgment;
(12) Constructs, supplies, reproduces or repairs any prosthetic denture, bridge, artificial restoration, appliance or other structure to be used or worn as a substitute for natural teeth, except when one, not a registered and licensed dentist, does so pursuant to a written uniform laboratory work order, in the form prescribed by the board, of a dentist registered and currently licensed in Missouri and which the substitute in this subdivision described is constructed upon or by use of casts or models made from an impression furnished by a dentist registered and currently licensed in Missouri;
(13) Attempts to or does place any substitute described in subdivision (12) of this section in a human mouth or attempts to or professes to adjust any substitute or delivers any substitute to any person other than the dentist upon whose order the work in producing the substitute was performed;
(14) Advertises, solicits, or offers to or does sell or deliver any substitute described in subdivision (12) of this section or offers to or does sell the person's services in constructing, reproducing, supplying or repairing the substitute to any person other than a registered and licensed dentist in Missouri;
(15) Undertakes to do or perform any physical evaluation of a patient in the person's office or in a hospital, clinic, or other medical or dental facility prior to or incident to the performance of any dental services, dental operations, or dental surgery;
(16) Reviews examination findings, x-rays, or other patient data to make judgments or decisions about the dental care rendered to a patient in this state.

The Board’s complaint asserts that Kerwin practiced outside the scope of dentistry.  We agree with this general statement.  However, the Board goes on to assert that Kerwin’s treatment 
was improper in numerous respects, such as failure “to conduct a medically correct and medically efficacious evaluation.”  The Board cannot have it both ways.  The Board brought this proceeding to discipline Kerwin’s license as a dentist.  The Board’s complaint does not cite any statutes that allow discipline of a dentist license for conduct outside the scope of the practice of dentistry.  By definition, Kerwin was not practicing dentistry in his treatment of J.S., and his conduct was not within the functions or duties of the dentistry profession.  

However, the Board established that Kerwin failed to refer the Schwartzes for adequate medical treatment and that a dentist has a duty to do so when the patient would be better served by someone with a greater level of expertise or knowledge.  Kerwin’s failure to refer the Schwartzes to another medical professional was a gross deviation from the standard of care.   Kerwin is subject to discipline under § 332.321.2(5) for incompetence and gross negligence in failing to refer the Schwartzes for adequate medical treatment.  

Inability to Practice as a Dentist

The Board asserts cause for discipline under § 332.321.2(20) for:  

Being unable to practice as a dentist, specialist or hygienist with reasonable skill and safety to patients by reasons of professional incompetency, or because of illness, drunkenness, excessive use of drugs, narcotics, chemicals, or as a result of any mental or physical condition. . . .
We have made limited conclusions of incompetence based on Kerwin’s failure to obtain CE and to retain and provide records for the Board, as well as failure to make a referral.  However, Kerwin’s craniosacral treatment was outside the scope of the practice of dentistry, and this does not show that Kerwin is unable to practice as a dentist with reasonable skill and safety to patients.  
Professional Trust or Confidence

The Board asserts that Kerwin is subject to discipline under § 332.321.2(13) for:  

[v]iolation of any professional trust or confidence[.]

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  We have found that Kerwin’s use of craniosacral therapy is not cause for discipline under § 332.321.2(5) because we regard Kerwin’s conduct as outside the scope of practice of dentistry and not part of the functions or duties of the profession.  However, we believe that § 332.321.2(13) applies differently because Kerwin used his dental office and his licensed status as a dentist to obtain the professional trust that the Schwartzes placed in him.  Kerwin flagrantly abused that trust with the treatment that he provided to J.S. and with his complete failure to advise the Schwartzes to seek adequate medical treatment.  Kerwin is subject to discipline under § 332.321.2(13).  
Summary


Kerwin’s license is subject to discipline under § 332.321.2(3), (4), (5), (6) and (13).

SO ORDERED on March 10, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  
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