Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 10-1580 PO



)

JOSEPH L. KERTZ,

)




)



Respondent.
)

DECISION


Joseph L. Kertz is subject to discipline under § 590.080.1(2)
 because he committed criminal offenses.  

Procedure

On August 19, 2010, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Kertz.  On August 25, 2010, we served Kertz with a copy of the complaint and our notice of complaint/notice of hearing.  Kertz did not file an answer.  On February 4, 2011, we ordered Kertz to show cause by February 18, 2011, as to why we should not cancel the hearing and find in favor of the Director based upon the unanswered complaint.  Kertz did not respond.

Kertz is in default for failing to answer the Director’s complaint within thirty days.  Kertz also failed to respond to our show cause order of February 4, 2011.  We deem Kertz to have admitted the facts pled in the Director’s complaint.

Findings of Fact

1. The Director has the authority to issue, suspend, or revoke peace officer licenses under Chapter 590 of the Revised Statutes of Missouri and the Director’s regulations.
2. Kertz is a licensed peace officer with a current and active license that remained current and active at all times relevant herein.

3. On March 26, 2010 in Randolph County, Missouri, Kertz stole an ATM card and withdrew $582 from the account in violation of § 570.130, a Class D felony.
4. On April 8, 2010, in Randolph County, Missouri, Kertz stole several checks from another’s purse and cashed one forged check made payable to Kertz in the amount of $1,800 in violation of § 570.090, a Class C felony.

5. On May 4, 2010, Kertz appeared in the 14th Judicial Circuit, Randolph County, and pled guilty to fraudulent use of a credit/debit device (value less than $500), a Class A misdemeanor.

6. On May 18, 2010, Kertz appeared in the 14th Judicial Circuit, Randolph County, and pled guilty to forgery, a Class C felony, and received a suspended imposition of sentence.

Conclusions of Law


We have jurisdiction to hear the complaint.
  The Director has the burden of proving by a preponderance of the credible evidence that Kertz has committed an act for which the law allows 
discipline.
  Our rules require the filing of an answer by Kertz.
  We may on our own motion order that Kertz is deemed to have admitted the facts pled in the complaint for failing to file an answer.
  We find Kertz to be in default for failing to file an answer to the complaint and for failing to respond to our show cause order, and we deem the facts pled in the complaint to be admitted.


The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

Kertz admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


The Director argues that Kertz committed the criminal offense of fraudulent use of a credit device or debit device in violation of § 570.130:
1.  A person commits the crime of fraudulent use of a credit device or debit device if the person uses a credit device or debit device for the purpose of obtaining services or property, knowing that: 

(1) The device is stolen, fictitious or forged[.] 

*   *   *

2.  Fraudulent use of a credit device or debit device is a class A misdemeanor unless . . . the value of the property or services 
obtained or sought to be obtained within any thirty-day period is five hundred dollars or more, in which case fraudulent use of a credit device or debit device is a class D felony.

Kertz stole an ATM card from another person and withdrew $582.  Kertz committed this criminal offense.


The Director argues that Kertz committed the criminal offense of forgery in violation of 
§ 570.090:

1.  A person commits the crime of forgery if, with the purpose to defraud, the person: 

(1) Makes, completes, alters or authenticates any writing so that it purports to have been made by another or at another time or place or in a numbered sequence other than was in fact the case or with different terms or by authority of one who did not give such authority[.]

*   *   *

2. Forgery is a class C felony. 

Kertz stole several checks from another’s purse and cashed one forged check that was made payable to himself in the amount of $1,800.  Kertz committed this criminal offense.

Summary

Kertz is subject to discipline under 590.080.1(2) for committing criminal offenses.  We cancel the hearing.

SO ORDERED on February 23, 2011.


_________________________________



SREENIVASA   RAO   DANDAMUDI


Commissioner
� Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


	�Regulation 1 CSR 15-3.380(1) and (7)(A) and (C).  Although Kertz has failed to respond, we make an independent assessment of the Director’s cause for discipline based upon the allegations in the complaint that are deemed admitted.     


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Regulation 1 CSR 15-3.380(1).


�Regulation 1 CSR 15-3.380(7).


�Regulations 1 CSR 15-3.380(7) and 1 CSR 15-3.425.


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  





PAGE  
2

