Before the

Administrative Hearing Commission

State of Missouri

JERRY J. KERR,
)



)



Petitioner,
)




)


vs.

)

No. 00-0242 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 27, 2000, Jerry J. Kerr filed a complaint appealing a decision by the Director of Revenue assessing him income tax, interest and additions for tax year 1992.  This Commission convened a hearing on January 11, 2001.  Legal Counsel Joyce Hainen represented the Director.  Kerr appeared and represented himself.  On March 20, 2001, Joseph R. Borich III entered his appearance and filed petitioner’s response to respondent’s proposed findings of fact, conclusions of law and legal brief, on behalf of Kerr.  On April 30, 2001, Borich filed petitioner’s proposed findings of fact, conclusion of law and legal brief on behalf of Kerr to supplement his original brief.  The matter became ready for our decision on May 15, 2001, the date the last brief was filed.

Findings of Fact

1. In 1992, Kerr lived and earned money in the state of Missouri.

2. On April 12, 1999, the Director received information from a federal audit report concerning Kerr’s 1992 tax year.  The Internal Revenue Service (IRS) had made adjustments to Kerr’s 1992 income.  His federal adjusted gross income (FAGI)  was $139,778, and additional tax of $44,948 was assessed.

3. By notification dated May 27, 1999, the Director informed Kerr that his 1992 federal income tax return was audited and adjusted, and of his obligation to report any changes.

4. Kerr did not notify the Director of these changes.  On September 2, 1999, the IRS notified the Director of the adjustments.

5. The Director issued a notice of adjustment dated September 8, 1999, and a notice of deficiency dated October 20, 1999.  On January 12, 2000, the Director issued a final decision assessing Kerr $5,438 in tax, $3,649.78 in interest, and $271 in additions to tax, for a total of $9,359.68.  The Director assessed this amount based on Missouri taxable income of $94,378.

6. Kerr has offered a compromise to the IRS to pay $35,000 to satisfy his tax debt for 1992.  This has not been accepted.

Conclusions of Law 


We have jurisdiction to hear Kerr’s complaint.  Section 621.050.1.
  Kerr has the burden to prove that he is not liable for the amounts assessed.  Sections 621.050.2 and 136.300.  We do not merely review the Director’s decision, but find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  The Director mailed the notice of deficiency within one year of becoming aware of the IRS determination as required by section 143.711.4.

Affidavit


With his proposed findings of fact, conclusion of law and legal brief, Kerr filed an affidavit signed by his attorney, Borich, attesting to certain facts.  On May 1, 2001, the Director filed an objection to the affidavit, stating that the affidavit asserts facts that are contradictory to the evidence presented at the hearing and that the Director has not had a chance to cross-examine Kerr’s attorney/witness.  We agree that Kerr should not be allowed to present new evidence after the hearing, and we will not consider the affidavit in rendering this decision.  For the same reason, we will not consider Exhibit B,
 which was submitted for the first time with the Director’s reply brief.

Petitioner’s Exhibit 1


Kerr offered into evidence correspondence between himself and the IRS, dealing with his federal income tax claim.  The Director objected to admission of the documents on the basis of hearsay.  We admit the exhibit, not for the truth of what is in the documents, but to show that Kerr has been dealing with the IRS concerning this tax year.

Tax


As a Missouri resident, Kerr is subject to Missouri income tax pursuant to sections 143.011 and 143.121.


Kerr has offered no calculations of tax that would be contrary to the Director’s assessment.  Kerr argues that his 1992 tax liability is not resolved with the IRS because he has offered a compromise on his tax due and that it has not been accepted or rejected.  The Director argues that the determination of the federal adjusted gross income is not dependent on whether 

the IRS accepts a settlement as to the amount of tax it will accept for tax year 1992.  We agree with the Director.  Section 143.121.1 provides:

The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

Kerr cites Seltz v. Director of Revenue, 934 S.W.2d 293 (Mo. banc 1996), for the proposition that settlements with the IRS are to be taken into consideration in determining Missouri tax liability.  However, in Seltz, the settlement was more than an offer to end the dispute; it increased the taxpayer’s adjusted gross income.  Id. at 294-95.  Kerr’s settlement as to the amount of taxes he will pay to the IRS does not include any change in the IRS’s calculation of his income.


Kerr argues that it would be unconstitutional for the Director to assess a tax until the IRS issues a final decision on Kerr’s 1992 federal income tax.  This Commission does not have power to declare any provision of law invalid or unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  We apply the law to the facts as they exist in the case before us.  If the federal government makes adjustments reducing Kerr’s FAGI, resulting in an overpayment of Missouri tax, he may apply for a refund of Missouri tax paid under section 143.801.4.

A.  Adjusted Gross Income


Kerr’s Missouri adjusted gross income is his FAGI, subject to the modifications in section 143.121.  Kerr’s Missouri adjusted gross income is $139,778.

B.  Missouri Taxable Income


Section 143.111 states:

The Missouri taxable income of a resident shall be such resident’s Missouri adjusted gross income less:


(1) Either the Missouri standard deduction or the Missouri itemized deduction;


(2) The Missouri deduction for personal exemptions;


(3) The Missouri deduction for dependency exemptions;


(4) The deduction for federal income taxes provided in section 143.171; and


(5) The deduction for a self-employed individual’s health insurance costs provided in section 143.113.


Kerr’s Missouri standard deduction for 1992 is $9, 910.  Section 143.171.2 allows an individual taxpayer to deduct his federal income tax liability under Chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is filed.  Kerr’s federal tax liability for tax year 1992 is $34,290.
  The deduction for personal exemptions is found in section 143.151, which provides:

[A] resident shall be allowed a deduction of one thousand two hundred dollars for himself . . . if he . . . is entitled to a deduction for such personal exemptions for federal income tax purposes.


Kerr’s Missouri taxable income is:


$139,778


 – $9,910 
(Missouri standard deduction)


– $34,290
(federal income tax deduction)


– $1,200
(personal exemption)


_______


$94,378

The tax on $94,378 is $5,438.  Kerr has admitted that he has paid no tax for this year.


Kerr presented considerable evidence that he has been dealing with the IRS for many years trying to resolve this issue.  We sympathize with Kerr and understand his frustrations in dealing with a large agency.  However, we have no power to change the law, and have no 

discretion in our ruling when tax is owed.  We conclude that Kerr owes Missouri income tax of $5,438 for tax year 1992.

Additions


Section 143.741.1
 states:

In the case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate. . . .

(Emphasis added.)  A reasonable theory suffices to show the absence of willful neglect.  Lloyd v. Director of Revenue, 851 S.W.2d 519, 524 (Mo. banc 1993); Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.


The Director asserts that Kerr did not file Missouri returns for tax year 1992.  At the hearing, the Director’s counsel asked, “Did you file a state, Missouri state income tax return for 1992?”  Kerr responded, “I’m sure I did.”  The Director’s brief references a transcript page that does not address the issue.  The Director did not issue a non-filer notice to Kerr.  The Director issued a Notice of Adjustment to Kerr on September 8, 1999, which states, “Your return has been adjusted as indicated in the figures below.  Compare these figures to your filed return.”  

(Emphasis added.)  Kerr asserts that he did file the return, but presented no physical evidence to prove this.


There is evidence that Kerr did not inform the Director about the change in his federal income determination.  However, section 143.601 only requires the taxpayer to “report such change or correction.”  The statute does not require a taxpayer to file an amended return.  The Director’s Regulation 12 CSR 10-2.105 states:

(1) In General.  If the taxpayer’s federal taxable income or federal tax reported on his/her federal income tax return is changed, the taxpayer shall file an amended return with the Department of Revenue reflecting the final determination.

*   *   *

(4) Requirements for Reporting Federal Change.  An amended return shall be filed as specified in section (5) reflecting and explaining all changes affecting the original return filed. . . .


The Director has specified by regulation that the “report” required by section 143.601 shall be in the form of an amended return.  This is reasonable, and it is within the Director’s authority to make rules under section 143.961.  Section 143.971 allows the Director to prescribe the form of returns or other documents filed.  Section 143.741, however, only authorizes additions for failing to file an amended return that is required by statute, not one that is required by regulation.  The statute only requires a report.  The Director’s regulation can specify the form of the report, but this Commission cannot use the regulation to assess additions when additions are only authorized for a violation of a statutory duty.


Because the only evidence before us that Kerr filed or failed to file a 1992 tax return is his testimony, and because we cannot assess for his failure to file an amended return, we determine that Kerr owes no additions to tax.

Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, Kerr owes interest as assessed, plus additional accrued interest.

Summary


For tax year 1992, Kerr owes $5,438 and accrued interest.  Kerr does not owe additions to tax.


SO ORDERED on June 19, 2001.



________________________________



KAREN A. WINN



Commissioner

	�All statutory references are to the 2000 Missouri Revised Statutes.


	�Exhibit B is a federal report concerning Kerr’s federal tax liability received by the Department of Revenue on March 1, 2001.


	�Resp. Ex. A, at 2.


	�The federal income tax deduction had been adjusted from $44,948 to $34,290 based on the information provided on Kerr’s federal return.


	�The Director did not cite section 143.751 authorizing the assessment of additions for a deficiency.  We could not assess under that statute because the Director’s notice did not “apprise the taxpayer of the factual basis for the finding of negligence, or the specific rules or regulations disregarded.”  The Director’s notice of adjustment to Kerr, dated September 8, 1999, stated that the additions were imposed because he did not amend his Missouri income tax return within 90 days of the federal income tax changes.
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