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JIMMIE W. KENDRICK,
)




)
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)

ORDER GRANTING SUMMARY DECISION IN PART

Jimmie W. Kendrick is subject to discipline because he pled guilty to domestic assault, a crime reasonably related to the qualifications, functions or duties of a nurse, and a crime an essential element of which is violence.  There is also cause for discipline because domestic assault, a Category III criminal offense, in this case involved moral turpitude.


Kendrick is subject to discipline because he pled guilty to leaving the scene of a motor vehicle accident, a crime an essential element of which is dishonesty and violence and a crime involving moral turpitude.  We deny the State Board of Nursing’s (“the Board”) motion for summary decision as to whether the criminal offense of leaving the scene of a motor vehicle accident is a crime reasonably related to the qualification, functions or duties of a nurse.

We grant summary decision to Kendrick and find that fraud, dishonesty and violence are not essential elements of the criminal offenses of operating a motor vehicle while the driver’s license is revoked, and excessive blood alcohol content (“BAC”).


We deny the Board’s motion as to whether the criminal offenses of operating a motor vehicle while the license is revoked, and excessive BAC, involve moral turpitude or whether they are reasonably related to the qualifications, functions or duties of a nurse.

The Board shall inform us by January 27, 2011, whether it intends to pursue the remaining allegations, and, if necessary, we will set a hearing by separate notice.

Procedure


On July 26, 2010, the Board filed a complaint seeking to discipline Kendrick.  On 
August 2, 2010, we served Kendrick with a copy of the complaint and our notice of complaint/ notice of hearing.  On August 27, 2010, Kendrick filed an answer.  On November 5, 2010, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) Kendrick does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on Kendrick on September 14, 2010.   We make our findings of fact based on Kendrick’s admissions.

We gave Kendrick until November 19, 2010, to respond to the motion, but he did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. Kendrick was licensed by the Board as a licensed practical nurse (“LPN”).  His nursing license expired on May 31, 2010.
Count I
Leaving the Scene
2. On June 28, 2007, Kendrick was charged with leaving the scene of a motor vehicle accident, a Class A misdemeanor, operating a motor vehicle on a highway while his driver’s 
license/privilege was revoked, a Class A misdemeanor, and excessive BAC, a Class B misdemeanor.
3. On November 6, 2007, Kendrick pled guilty in the Circuit Court of Boone County, Missouri (“the Court”) to Count I- Class A misdemeanor of leaving the scene of a motor vehicle accident.
4. On Count I, the Court sentenced Kendrick to sixty days in the Boone County Jail to run concurrent with Counts II and III.  The Court further suspended the execution of sentence and placed Kendrick on two years’ supervised probation under Affiliated Court Services (“ACS”) supervision.
5. The underlying conduct was as follows:  Kendrick was the operator or driver of a vehicle on the highway or on any publicly or privately owned parking lot or parking facility generally open for use by the public and knowing that an injury had been caused to a person or damage has been caused to property, due to his culpability or to accident, left the place of the injury, damage or accident.

Operating Vehicle While Driver’s License/Privilege Revoked

6. On November 6, 2007, Kendrick pled guilty in the Court to Count II- Class A misdemeanor of operating a motor vehicle on a highway while his driver’s license/privilege was revoked.
7. On Count II, the Court sentenced Kendrick to 30 days in the Boone County Jail to run concurrent with Counts I and III.  The Court suspended the execution of sentence and placed Kendrick on two years’ supervised probation under ACS supervision.
8. The underlying conduct was as follows:  Kendrick operated a motor vehicle on a highway when his license or driving privilege had been canceled, suspended, or revoked under the laws of this state or any other state and acted with criminal negligence with respect to knowledge of the fact that his driving privilege had been canceled, suspended, or revoked.
Excessive BAC

9. On November 6, 2007, Kendrick pled guilty in the Court to Count III- Class B misdemeanor of excessive BAC.
10. On Count III, the Court sentenced Kendrick to 60 days in the Boone County Jail to run concurrent with Counts I and II.  The Court suspended the execution of sentence and placed Kendrick on two years’ supervised probation under ACS supervision with conditions.
11. The underlying conduct was as follows:  Kendrick operated a motor vehicle in Missouri with eight-hundredths of one percent or more by weight of alcohol in his blood.

Post Sentencing

12. On November 8, 2007, the Court granted Kendrick’s request for home detention in lieu of serving 15 days in jail with conditions.  Kendrick completed his home detention and the victim impact panel.
13. On February 4, 2008, Kendrick’s probation was amended to unsupervised.
14. On March 17, 2008, Kendrick applied to renew his nursing license.  On the application, Kendrick failed to provide a signed and notarized statement explaining in detail after answering “yes” to #6, #7, and #10.

15. On June 13, 2008, Kendrick’s probation was revoked because he was arrested.
16. On November 13, 2008, Kendrick was charged with 3rd degree domestic assault, and a warrant was issued on November 26, 2008.

Count II

17. On May 12, 2010, Kendrick pled guilty in the court to the Class A misdemeanor of 3rd degree domestic assault – 1st /2nd offense.  The Court sentenced Kendrick to six months in the Boone County Jail.  The Court suspended the execution of sentence and placed Kendrick on two years’ supervised probation under ACS supervision with conditions.
18. The underlying conduct was as follows:  Kendrick acted in violence towards a family or household member or an adult with whom he had been in a continuing social relationship of a romantic or intimate nature.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Kendrick has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:
*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential 
element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Kendrick admitted that his conduct is cause for discipline under all of the subdivisions.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


Kendrick pled guilty to leaving the scene of a motor vehicle accident, a Class A misdemeanor; operating a motor vehicle on a highway while his driver’s license/privilege was revoked, a Class A misdemeanor; excessive BAC, a Class B misdemeanor; and Class A misdemeanor of 3rd degree domestic assault.  The first three criminal offenses are set forth in the Board’s Count I, and the fourth offense is set forth in Count II.
Count I

The Board’s request for admissions did not specifically ask Kendrick to admit that any of the criminal offenses in Count I is cause for discipline under § 335.066.2(2).  We will analyze each criminal offense separately.
I.  Leaving Scene of an Accident

Section 577.060
 describes the criminal offense of leaving the scene of a motor vehicle accident:

1.  A person commits the crime of leaving the scene of a motor vehicle accident when being the operator or driver of a vehicle on the highway or on any publicly or privately owned parking lot or parking facility generally open for use by the public and knowing that an injury has been caused to a person or damage has been caused to property, due to his culpability or to accident, he leaves the place of the injury, damage or accident without stopping and giving his name, residence, including city and street number, motor 
vehicle number and driver’s license number, if any, to the injured party or to a police officer, or if no police officer is in the vicinity, then to the nearest police station or judicial officer.

*   *   *

3.  Leaving the scene of a motor vehicle accident is a class A misdemeanor, except that it shall be a class D felony if the accident resulted in:

(1) Physical injury to another party; or

(2) Property damage in excess of one thousand dollars; or

(3) If the defendant has previously pled guilty to or been found guilty of a violation of this section.

A.  Essential Element

1.  Fraud and Dishonesty

Discussing essential elements in Atkins v. Missouri State Bd. of Accountancy,
 the court stated:

The above statutes is as simple as are the facts in this case.  Dishonesty or fraud must be an essential element of the crime.  In other words, the question is not whether this particular respondent was in fact guilty of a dishonest or fraudulent intent; rather the question is whether the offense with which he was charged and to which he pleaded guilty is one necessitating proof of fraud or dishonesty-that always requiring that fraud or dishonesty be present as an element of the offense.[
]

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.


Fraud is not an essential element of this crime.  But knowingly leaving the scene of an accident demonstrates a lack of integrity and therefore dishonesty.  We grant summary decision to the Board and find cause for discipline under § 335.066.2(2).  
2.  Violence


Violence is defined as “exertion of physical force so as to injure or abuse[.]”
  The Missouri Court of Appeals, Western District, has discussed definitions of “violence” as follows:

Webster's Third New International Dictionary defines “violence” as an “exertion of any physical force so as to injure or abuse,” Webster's Third New International Dictionary 2554 (1993).  We adopted this definition of violence in interpreting section 217.385 in State v. Lee, 708 S.W.2d at 231.  Merriam Webster's Collegiate Dictionary similarly defines “violence” as “intense, turbulent, or furious and often destructive action or force,” Merriam Webster's Collegiate Dictionary 1319 (10 Ed.1994).
These definitions of violence are consistent with the definition our courts have given the word violence in other contexts.  See, e.g., State v. Hawkins, 418 S.W.2d 921, 924 (Mo. banc 1967) (“ ‘violence’ may consist of violent, menacing, turbulent, and threatening action or procedure”); Boecker v. Aetna Cas. & Sur. Co., 281 S.W.2d 561, 564 (Mo.App.1955) (in the context of an automobile accident, the court, citing Webster's New International Dictionary, 2nd Ed., broadly defined violence as “the exertion of any physical force considered with reference to its effect on another than the agent”); Agee v. Employers' Liability Assur. Corporation, Limited, of London, Eng., 213 Mo. App. 693, 253 S.W. 46, 48 (1923) (violence defined as “physical force; force unlawfully exercised”).
These definitions of violence are also consistent with the definition of violence in Black's Law Dictionary, which defines violence as “[u]njust or unwarranted use of force, . . . accompanied by fury, vehemence, or outrage; physical force unlawfully exercised with the intent to harm”, Black's Law Dictionary 1564 (7th Ed.1999), and to its definition under statutes dealing with issues such as domestic violence and violence in schools.


We find that violence is an essential element of this crime under Boecker and grant summary decision to Board.  There is cause for discipline under § 335.066.2(2). 
B.  Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 213 S.W.3d 720 (Mo. App., W.D. 2007), a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


We find that the crime of leaving the scene of a motor vehicle accident is a Category 1 crime.  The court’s definition of a Category 1 crime lists only fraud, but without further guidance from the court, we believe that it also encompasses dishonesty.

We grant the motion for summary decision as to whether this is a crime involving moral turpitude.  

C.  Reasonably Related


The Board has failed to argue or prove that the crime of leaving the scene of a motor vehicle accident is an offense reasonably related to the qualifications, functions or duties of a nurse.  We deny the motion for summary decision.
II.  License Revoked


The crime of operating a motor vehicle on a highway while the driver’s license/privilege is revoked is set forth at § 302.321:

1.  A person commits the crime of driving while revoked if such person operates a motor vehicle on a highway when such person’s license or driving privilege has been canceled, suspended, or revoked under the laws of this state or any other state and acts with criminal negligence with respect to knowledge of the fact that such person’s driving privilege has been canceled, suspended, or revoked.
A.  Essential Element
1.  Fraud and Dishonesty

Fraud and dishonesty are not essential elements of this crime.  We grant summary decision to Kendrick and find no cause for discipline under § 335.066.2(2).  
2.  Violence


Violence is not an essential element of this crime.  We grant summary decision to Kendrick and find no cause for discipline under § 335.066.2(2).  
B.  Moral Turpitude


We find that the crime of operating a motor vehicle on a highway while the driver’s license/privileged is revoked is a Class III crime.  All we know about this criminal conduct was 
that it was considered a misdemeanor.  The Board failed to meet its burden to prove that this is a crime involving moral turpitude.  We deny the motion for summary decision.
C.  Reasonably Related


The Board has failed to argue or prove that the crime of operating a motor vehicle on a highway while the driver’s license/privileged is revoked is an offense reasonably related to the qualifications, functions or duties of a nurse.  We deny the motion for summary decision.
III.  Excessive BAC


Section 577.012 sets forth the criminal offense:

1.  A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood.
A.  Essential Element
1.  Fraud and Dishonesty

Fraud and dishonesty are not essential elements of this crime.  We grant summary decision to Kendrick and find no cause for discipline under § 335.066.2(2).  

2.  Violence

Violence is not an essential element of this crime.  We look to the United States Supreme Court for guidance on this issue.  In Begay v. United States,
 the Supreme Court found that driving under the influence (DUI), as set forth in New Mexico’s criminal statutes
 is not a violent felony for purposes of the Armed Career Criminal Act which imposes a mandatory 15-year minimum sentence on an offender who has three prior violent felony convictions.


We note that there are differences between our current state statute and the Armed Career Criminal Act, which the U.S. Supreme Court reviewed when making its decision on DUI.  First, our statute merely requires a crime of violence, and not necessarily a felony.  Second, the U.S. Supreme Court reviewed a statutory definition of violent felony, and our statute lacks such statutory definition.  Third, the U.S. Supreme Court looked at a minimum 15-year prison sentence for the offender, whereas our statute has no criminal penalty.  Fourth, the U.S. Supreme Court stated that “[d]runk driving is an extremely dangerous crime.  In the United States in 2006, alcohol-related motor vehicle crashes claimed the lives of more than 17,000 individuals and harmed untold amounts of property.”
  However, the U.S. Supreme Court went on to conclude, “[e]ven so, we find that DUI falls outside the scope of [the Armed Career Criminal Act].  It is simply too unlike the provision’s listed examples for us to believe that Congress intended the provision to cover it.”
  This final reference is to the other statutory listed examples of violent crimes:  burglary, arson, and extortion.  We note this difference between our statute and the Armed Career Criminal Act that the U.S. Supreme Court reviewed when deciding that DUI is not a violent felony.  Finally, the Missouri offense requires merely operating a motor vehicle, while the New Mexico statute reviewed by the U.S. Supreme Court required the offender to actually drive the vehicle.


We leave open the possibility to change our position on this matter if provided with a persuasive legal argument.  However, under the current set of circumstances, we are bound by the U.S. Supreme Court and find that driving with excessive BAC is not a crime where violence is an essential element.

We grant summary decision to Kendrick and find no cause for discipline under 
§ 335.066.2(2).
B.  Moral Turpitude


We find that the crime of driving with excessive BAC is a Class III crime.  All we know about this criminal conduct was that it was considered a misdemeanor.  The Board failed to meet its burden to prove that this is a crime involving moral turpitude.  We deny the motion for summary decision.

C.  Reasonably Related


The Board has failed to argue or prove that the crime of driving with excessive BAC is an offense reasonably related to the qualifications, functions or duties of a nurse.  We deny the motion for summary decision.

Count II


The criminal offense of domestic assault is set forth in § 565.074:

1. A person commits the crime of domestic assault in the third degree if the act involves a family or household member or an adult who is or has been in a continuing social relationship of a romantic or intimate nature with the actor, as defined in section 455.010, RSMo, and;
(1) The person attempts to cause or recklessly causes physical injury to such family or household member; or
(2) With criminal negligence the person causes physical injury to such family or household member by means of a deadly weapon or dangerous instrument; or
(3) The person purposely places such family or household member in apprehension of immediate physical injury by any means; or
(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to such family or household member; or
(5) The person knowingly causes physical contact with such family or household member knowing the other person will regard the contact as offensive; or
(6) The person knowingly attempts to cause or causes the isolation of such family or household member by unreasonably and substantially restricting or limiting such family or household member’s access to other persons, telecommunication devices or transportation for the purpose of isolation.

A.  Essential Element
1.  Fraud and Dishonesty

Fraud and dishonesty are not essential elements of this crime.  We grant summary decision to Kendrick and find no cause for discipline under § 335.066.2(2).  

2.  Violence


We find that the crime of domestic assault is a crime an essential element of which is violence.  We grant summary decision to the Board and find cause for discipline under 
§ 335.066.2(2).

B.  Moral Turpitude


The Board argues and Kendrick admitted that domestic assault is an offense involving moral turpitude.  We find that the crime of domestic assault is a Class III crime, so we consider the circumstances – what actually took place during the commission of the crime.
  Kendrick admitted that he acted in violence towards a family or household member or an adult with whom he had been in a continuing social relationship of a romantic or intimate nature.

Although this evidence is barely adequate, we accept it along with Kendrick’s admission that the crime he committed involved moral turpitude.  There is cause for discipline under 
§ 335.066.2(2) for pleading guilty to a crime involving moral turpitude.
C.  Reasonably Related


Reasonable relation is a low threshold.  To relate is to have a logical connection.
  The crime of domestic assault involves harming another person, attempting to harm another person, recklessly placing another person in a position in which there is a grave risk of harm, or isolating another person.  The criminal offense of domestic assault is reasonably related to the duties of an LPN because LPNs are responsible for vulnerable patients.  There is cause for discipline under 
§ 335.066.2(2).

Summary


Kendrick is subject to discipline under § 335.066.2(2) as follows:


Kendrick pled guilty to domestic assault, a crime reasonably related to the qualifications, functions or duties of a nurse, and a crime an essential element of which is violence.  There is also cause for discipline because domestic assault, a Category III criminal offense, in this case involved moral turpitude.


Kendrick is subject to discipline because he pled guilty to leaving the scene of a motor vehicle accident, a crime an essential element of which is dishonesty and violence and a crime involving moral turpitude.  We deny the Board’s motion for summary decision as to whether the criminal offense of leaving the scene of a motor vehicle accident is a crime reasonably related to the qualifications, functions or duties of a nurse.


We grant summary decision to Kendrick and find that fraud, dishonesty and violence are not essential elements of the criminal offenses of operating a motor vehicle while the driver’s license is revoked, and excessive BAC.


We deny the Board’s motion as to whether the criminal offenses of operating a motor vehicle while the license is revoked, and excessive BAC, involve moral turpitude or whether they are reasonably related to the qualifications, functions or duties of a nurse.


The Board shall inform us by January 27, 2011, whether it intends to pursue the remaining allegations, and, if necessary, we will set a hearing by separate notice.

SO ORDERED on January 13, 2011.


__________________________________


SREENIVASA   RAO   DANDAMUDI


Commissioner

�In all of our descriptions of the underlying conduct, we cannot be more specific as to the facts because this general recitation of the crimes’ components was all the Board’s request for admissions asked Kendrick to admit.


�The Board’s complaint sets forth the questions.  The request for admissions asks only that Kendrick admit he did not properly respond to the questions.


�This is the subject of Count II in the Board’s complaint.  We list it here in the interest of chronology.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Kennedy v. Missouri Real Estate Commission, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�RSMo. 2000.


�351 S.W.2d 483 (Mo. App., K.C.D. 1961).


�Id. at 485.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1396 (11th ed. 2004).


	�State v. Mack, 12 S.W.3d 349, 352 (Mo. App.,  W.D. 2000).  


�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


�213 S.W.3d 720 (Mo. App., W.D. 2007).


�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).


�Brehe, 213 S.W.3d at 725.


�553 U.S. 137 (2008).


�“New Mexico’s DUI statute makes it a crime (and a felony after three earlier convictions) to ‘drive a vehicle within [the] state’ if the driver ‘is under the influence of intoxicating liquor’ (or has an alcohol concentration of .08 or more in his blood or breath within three hours of having driven the vehicle resulting from ‘alcohol consumed before or while driving the vehicle’)”  Begay, at 141.


�Begay, at 141.


�Id. at 142.


�RSMo 2000.


�Unlike our analysis to determine whether violence is an essential element, here we look at the circumstances  of the crime as actually committed – not the elements of the criminal offense as a whole.


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1050 (11th ed. 2004).
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