Before the

Administrative Hearing Commission

State of Missouri

ZACHARY KELLY,
)



)



Petitioner,
)




)


vs.

)

No. 05-0446 TM



)

BOARD OF THERAPEUTIC MASSAGE,
)




)



Respondent.
)

DECISION 


Zachary Kelly is not entitled to licensure as a massage therapist.  
Procedure


On March 30, 2005, Kelly appealed the Board of Therapeutic Massage’s (“the Board”) March 10, 2005, decision denying his application for licensure as a massage therapist.  The Board filed an answer on April 29, 2005, and an amended answer on August 2, 2005.  

This Commission convened a hearing on the complaint on August 4, 2005.  Kelly represented himself.  Assistant Attorney General William E. Roberts represented the Board.  Kelly’s written argument was due on November 16, 2005.  
Findings of Fact

1. On March 27, 1998, the Routt County (Colorado) District Attorney filed a complaint and information against Kelly in the Routt County District Court.  The District Attorney filed an amended complaint on April 4, 1998, alleging that Kelly was guilty of:  


Count I:  first degree criminal trespass

Count II:  aggravated motor vehicle theft

Count III:  theft

Count IV:  aggravated motor vehicle theft

Count V:  possession of marijuana

On May 4, 1998, Kelly pled guilty to Count I.  On June 1, 1998, the court sentenced Kelly to two years in prison.  The court dismissed Counts II, III, IV, and V.  On November 9, 1998, the court denied Kelly’s motion for reconsideration of the sentence because Kelly was in the after-care program of the Colorado Department of Corrections.  
2. In August 2002, Kelly returned to Missouri to attend college.  He stole a car in Colorado to get to Missouri.  
3. On October 4, 2002, the assistant prosecuting attorney of Johnson County, Missouri, filed a two-count information against Kelly in the Circuit Court of Johnson County.   Count I asserted that Kelly:  

committed the class C felony of tampering in the first degree . . . in that on or about July 22, 2002, in the County of Johnson, State of Missouri, the defendant knowingly and without the consent of the owner operated a motor vehicle, to-wit:  a 1975 Chevrolet pickup, VIN  CKY145J124649, possessed by Louis Blanco of Arvada, Colorado.

Count II asserted the crime of felony possession of property that has its original manufacturer’s number removed.  On November 18, 2002, Kelly pled guilty to Count I.  Kelly’s petition to enter plea of guilty, filed on November 25, 2002, stated that Kelly: 

posessed [sic] vehicle with no vin tags  
posessed [sic] stolen plates

On November 3, 2003, the court sentenced Kelly to seven years in prison, but suspended the execution of that sentence and placed him on supervised probation for five years.  On December 1, 2003, the court dismissed Count II pursuant to a written memorandum of nolle prosequi filed with the court by the Johnson County prosecuting attorney.   
4. Kelly studied massage therapy at Heritage College from August 2002 through October 2003, and he earned an associate of occupational studies degree in therapeutic massage.     
5. The Board granted Kelly a student license in May 2003 and granted him a provisional license in November 2003.
  At that time, the Board did not conduct criminal background checks before granting provisional licenses because it took too long to get the results.  The Board has since changed that practice.  
6. After three attempts, Kelly passed the national certification examination for massage therapy on November 24, 2004.  
7. Kelly filed his application for a “permanent” license as a massage therapist with the Board on February 2, 2005.  Kelly attached a letter fully disclosing his criminal history.  The letter states in part:  

Included with the explanation is a printout of criminal history that I received from FBI file #91157FB5.
My first offense listed on the printout is somewhat of a mystery to me.  The date stated, 08/19/97 was 10 days prior to my 18th birthday and I believe it to be alcohol related as I do not even remember what I was arrested for or why.  I am unable to give an explanation only because I cannot remember any details of the situation.  
The second violation on 02/23/98 was an arrest in a city close to Craig, CO and happened because of my failure to show up in court for the previous violation.  My sentence was for one year at a half-way house. 
During my stay at the half-way house in Steamboat Springs, myself and another resident of the home stole two vehicles and got caught.  We were charged with stealing the vehicles, (vehicle theft and larceny), trespassing and possession of less than an ounce of marijuana (for personal use).  The possession charge was later dismissed, and I was sentenced to two years in Colorado State Penitentiary (Alpha Center Boot Camp Program) on 06/15/98.  I completed my sentence and was released on out-of-state parole in the state of Missouri as my family lived there.  In Missouri on 10-21-99 I was arrested for receiving stolen property while still on parole.  I was charged on 10-22-99 and case was later dismissed by the State of Missouri on 01-12-00.  Then I went back to Denver, Colorado and was involved in a motor vehicle accident in Westminster, Colorado, for which I was at fault and failed to appear in court.  During the process of completing applications for employment, a background check was completed and I was subsequently arrested on 11-26-01 in Denver for failure to appear in court for the above mentioned motor vehicle accident.  I was also cited for having a pipe (drug paraphernalia) at the time of the arrest.  Judgment was for fines for which I paid.  I stole a truck to return to Missouri in August of 2002 and was caught within three days after arriving in Missouri.  I was charged on 09-19-02 for possession of a stolen vehicle with stolen plates.  I plead [sic] guilty and my attorney has filed numerous extensions for sentencing because at the time of arrest I had made the decision to change my life and go to college.  I wanted to get an education to support an honest career and actually do something with my life. 


8.
Kelly has been employed doing maintenance at a large apartment complex in Kansas City for over one year.  His managers have completely trusted Kelly to enter apartments without supervision and to use the tools and materials made available to him.  There have been no incidents of theft arising from Kelly’s employment. 

9.
On March 10, 2005, the Board issued its decision denying Kelly’s application.  Kelly filed his complaint with this Commission on March 30, 2005. 

10.
At the time of the hearing, Kelly was still meeting with his probation officer and had not completed classes that were required as part of his probation.  

11.
Massage therapists may practice in a variety of settings, which may include a salon, a spa, or an individual’s home.  The professional practice of massage therapy involves not only massaging the body, but also keeping accurate records regarding the client history and medical records.    

Conclusions of Law


We have jurisdiction to hear Kelly’s complaint.  Section 621.045.  Kelly has the burden to show that he is entitled to licensure.  Section 621.120; Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994). 
I.  The Board’s Grounds for Denial

The Board cites § 324.262, which provides:


1.  The board may refuse to issue, renew or reinstate any license required by sections 324.240 to 324.275 for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo. 


2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued pursuant to sections 324.240 to 324.275 or any person who has failed to renew or has surrendered his or her license for any one or any combination of the following causes: 


(1) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of the profession regulated pursuant to sections 324.240 to 324.275, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

A.  Tampering

The Board asserts that felony tampering with a motor vehicle is a crime involving moral turpitude and an essential element of which is fraud, dishonesty or violence.  An essential element is one that must be proven in every case to gain a conviction.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).

Section 569.080.1 provides:  

A person commits the crime of tampering in the first degree if:  
*   *   *


(2) He knowingly receives, possesses, sells, alters, defaces, destroys or unlawfully operates an automobile, airplane, motorcycle, motorboat or other motor-propelled vehicle without the consent of the owner thereof.  
Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  We agree that tampering is a crime involving moral turpitude because it is contrary to justice, honesty, and good morals.  Selvy v. Missouri Real Estate Comm’n, No. 04-0225 RE (Mo. Admin. Hearing Comm’n Sept. 7, 2004).  

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  We agree that dishonesty is an essential element of tampering.  Selvy v. Missouri Real Estate Comm’n.

Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. banc 1910).  Fraud and acts of violence are not essential elements of tampering.    
B.  Crimes that the Board Has Not Established

Due process requires that the licensee be given notice of the agency’s grounds for denial of a licensing application.  The agency’s answer to the applicant’s complaint before this Commission should give that notice.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  Our Regulation 1 CSR 15-3.380(2) provides:  

An answer to the complaint shall—

*   *   *


(E) When the petitioner seeks review of respondent’s action, include—


1.  Allegations of any conduct on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations; 

2.  Any provision of law that allows the respondent to base the action on such facts; 

3.  A copy of any written notice of the action of which petitioner seeks review, unless such written notice was included in the complaint; and

4.  Facts that show that the respondent has complied with any provisions of law requiring the respondent to notify the petitioner of the action that petitioner is appealing.  

  
The Board alleges that larceny is a crime an essential element of which is fraud, dishonesty or violence, and involving moral turpitude.  While this is generally true, there is no evidence that Kelly pled guilty to or was found guilty of such a crime.  Kelly was charged with two counts of aggravated motor vehicle theft and one count of theft in Colorado, but those counts 
were dismissed.  Kelly pled guilty to trespass.  Because the Board’s amended answer does not assert the guilty plea for trespass as a basis for denial of Kelly’s application, we cannot rely on it.  Regulation 1 CSR 15-3.380(2)(E)1.  

The Board also asserts that possession of drug paraphernalia is a crime involving moral turpitude.  The Board apparently relies on Kelly’s assertion, in the attachment to his application, that he was arrested on November 26, 2001, in Denver for failure to appear in court, and was also cited for possession of drug paraphernalia.  Kelly states:  “Judgment was for fines for which I paid.”  However, the Board introduced no criminal records into evidence for such offenses.  We have no way to tell whether this “judgment” was for both crimes.  The Board introduced into evidence Respondent’s Exhibit 5, which shows a guilty plea to possession of drug paraphernalia in the Circuit Court of Dallas County, Missouri, on December 4, 2000.  However, this guilty plea is not set forth in the Board’s original answer or amended answer.  Because Kelly had no notice that the Board intended to rely on this plea as a basis for denial of licensure, we cannot rely on it.  Regulation 1 CSR 15-3.380(2)(E)1.  

The Board claims that the crime of receiving stolen goods is a crime an essential of which is fraud, dishonesty, or violence.  The amended answer parrots Kelly’s statement that on 
October 22, 1999, he was charged with receiving stolen property while on parole.  However, Kelly states that the charge was dismissed, and the Board has produced no evidence indicating that Kelly pled guilty to or was found guilty of this crime.  It is not clear whether the Board is referring to the information filed against Kelly in Johnson County.  Kelly’s petition to enter plea of guilty states that he possessed stolen plates.  However, the crime to which he pled guilty in that case was tampering in the first degree, not receiving stolen goods.   

The Board finally asserts that the crime of altering or removing a license plate is a crime an essential element of which is fraud, dishonesty, or violence.  This is apparently based on Kelly’s assertion that he stole a vehicle to return to Missouri in August 2002 and was charged on September 19, 2002, with possession of a stolen vehicle with stolen plates.  Kelly’s petition to enter plea of guilty states that he “posessed [sic] vehicle with no vin tags” and “posessed [sic] stolen plates.”  However, the information, filed in the Circuit Court of Johnson County on October 4, 2002, shows that Kelly was charged with tampering in the first degree (Count I) and felony possession of property that has its original manufacturer’s number removed (Count II).  Kelly pled guilty to tampering in the first degree, as discussed above.  Count II was specifically dismissed by the court.  We find no evidence of any plea of guilty or finding of guilt as to altering or removing a license plate.  

II.  Exercise of Discretion

The conduct described in § 324.262.2(1) constitutes grounds on which the Board “may” deny a license.  "May" means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  Kelly’s appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  Unlike most other licensed professions,
 we find no requirement in the massage therapy licensing statutes that the applicant demonstrate good moral character.  Section 324.265.1.  However, we must take every factor into consideration in exercising our discretion whether to grant or deny Kelly’s application.  

On November 3, 2003, the Circuit Court of Johnson County imposed five years of probation on the guilty plea for tampering.  The Board relies on a probation violation report filed 
with the court on April 20, 2005.  Even though the Board amended its answer on August 2, 2005 – two days before the hearing – the Board failed to include this conduct in its amended answer.  The doctrine of amendment of the pleadings to conform to the proof presented at hearing is applied sparingly in licensing cases.  Duncan v. Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).  Because the Board did not include the probation violation in its amended answer, the Board did not provide Kelly with adequate notice of the Board’s intent to rely on this violation, and we cannot consider it.  Id.; Regulation 1 CSR 15-3.380(2)(E)1.  
 
Kelly argues that he has changed his life.  He presented the testimony of other witnesses in support of his claim that he has made changes in his life and has turned from taking the property of others without their consent.  He is performing responsibly in his employment and is trusted with the property of others.  However, Kelly pled guilty to a serious crime of tampering in the first degree, operating the motor vehicle of another without the owner’s consent.  He has completed two years out of a five-year probationary term for this recent offense.  

The purpose of the licensing laws is not to punish people, but to protect the public. Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).  A license granted by the State of Missouri places the seal of the State's approval upon the licensee.  State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).  Kelly has established that he is not currently taking the property of others without their consent.  However, the Board presented evidence that its licensees, who have the seal of the State’s approval, must be trusted to conduct themselves according to the requirements of the law.  The professional practice includes not only massage therapy, but record keeping regarding a client’s history and medical records.  Kelly is still on probation for a felony.  Given Kelly’s crime, it is too soon to tell whether he should be granted a seal of approval in the form of a state license.  We deny the application.  
Summary


We deny Kelly’s application for licensure as a massage therapist.  

SO ORDERED on December 7, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Section 324.265.4 allows the Board to grant a provisional license to a qualified applicant until the results of the next examination are known.  Statutory references are to the 2000 Revised Statutes of Missouri.  Section 324.265.6 allows the Board to renew a provisional license once.  


	�E.g., real estate (§ 339.040.1(1)); nurses (§ 335.046.1).  
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