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DECISION


There is cause to discipline Janis Keeton for incompetence, misconduct, dishonesty, for violating a professional trust or confidence, and for violating the Code of Ethics and Professional Conduct.
Procedure


The Missouri Board of Occupational Therapy (“the Board”) filed a complaint.  After four failed attempts to serve Keeton by mail, we caused her to be served personally with our notice of complaint/notice of hearing and a copy of the complaint on February 15, 2007.
  On July 5, 2007, Keeton filed a motion to continue the hearing set for July 6, 2007, in which she states that she was ill.  We rescheduled the hearing for August 9, 2007.  On August 7, 2007, Keeton asked 
for a continuance because “the attorney that I will be using is out of town.”  We denied Keeton’s motion as well as her motion to reconsider our denial.  On August 9, 2007, we received a fax transmission from Keeton stating that she would not attend the hearing.  We held the hearing on August 9, 2007.  Assistant Attorney General Joi N. Cunningham represented the Board.  Neither Keeton nor any representative appeared.  The case became ready for our decision when Keeton’s written argument was due on November 12, 2007.  

Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.

Findings of Fact


1.
Keeton had a current and active license to practice occupational therapy during the events described herein.  Her license expires on June 30, 2009.

2.
From October 21, 2002, until February 21, 2003, Keeton worked part time as an occupational therapist at the Skaggs Community Health Center (“Skaggs”) in Branson, Missouri.  

3.
On October 14, 2002, Keeton signed a “Confidentiality Statement” for Skaggs that provides:

I understand the privacy laws which are the inherent right of each patient and that only the patient or a legal guardian may authorize its release.  I also understand the medical record, (and/or any copy) is the property of this facility and that the original (and/or any copy) nor any portion should be removed from the premises.


4.
On October 24, 2002, Keeton signed another “Confidentiality Statement” for Skaggs, in which she stated that she had been trained in and understood the Health Insurance Portability and Accountability Act
 (“HIPAA”) guidelines:

I understand that whether electronic or paper, any patient identifiable information is protected by HIPAA (Health Insurance and [sic] Portability and Accountability Act of 1996).  I have been trained and understand the following HIPAA guidelines:

A.
I understand the privacy laws which are the inherent right of each patient and that only the patient or a legal guardian may authorize its release.  I also understand the medical record, (and/or any copy) is the property of this facility and neither the original (and/or any copy) nor any portion should be removed from the premises.  This includes e-mail and faxes.


5.
Shortly before Keeton resigned her employment at Skaggs on February 21, 2003, she removed patient files from Skaggs on two occasions.  On the first occasion, Keeton told Skaggs’ office coordinator, Phyllis Hurd, that she needed to take the files home to catch up on paperwork.  Hurd told Keeton that it was against Skaggs’ rules for Keeton to remove the files.  Keeton removed about 15 files anyway, with the promise to return them.  

6.
When Keeton was at Skaggs for her next work day, a Wednesday, Hurd saw that she had not returned the files.  Keeton told Hurd that she needed to take a few more files home to catch up on paperwork.  Keeton removed the files from the facility.

7.
Hurd expected Keeton to be at work that Friday.  When Keeton did not appear for work, Hurd left several messages on Keeton's home telephone answering machine inquiring about the patient files.  Keeton ignored all the messages.

8.
Keeton removed the files of the following patients from Skaggs and retained them after she resigned from Skaggs:  D.E., B.L., J.H., B.G., M.B., D.F., R.M., J.M., W.H., S.A., W.M.W., C.K., D.B., P.W., D.P., W.H., D.K., R.O.


9.
The patient files that Keeton removed and retained included the personal medical histories, insurance information, and treatment records of each of the patients.

10.
Keeton received no authorization from any of the patients to remove their respective files.

11.
In the week after Keeton took the files, Keeton ignored Skaggs’ frequent attempts to contact her by mail and by telephone to demand the return of the patient files.  

12.
On March 27, April 1, and April 11, 2003, Keeton ignored the notices of certified mail that she received at her home, 3367 E. Seminole, Springfield, Missouri, 65804, concerning a letter sent to her by Skaggs.

13.
The patient files that Keeton removed and retained were Skaggs’ only records for those patients, except for some insurance and billing information that Skaggs had in its computer system.

14.
Another occupational therapist had to re-evaluate the patients whose files Keeton removed in order to continue treatment because their files were gone.

15.
Skaggs filed a complaint with the Board about Keeton’s removal and retention of the patient files.  The Board’s investigation began on August 13, 2003.  The Board’s investigator discovered that Keeton had moved.  He found out Keeton's new address and telephone number in Springfield, Missouri.  He left numerous messages on Keeton's telephone answering machine informing Keeton of the complaint made against her.  Keeton did not respond.

16.
The Board’s investigator made at least 20 trips to Keeton’s residence, but could not get her to answer the door.  He left business cards and notes at the residence and on a vehicle parked in the driveway.  He sent a letter to Keeton’s address in a plain envelope with his residence’s address as a return address.  The letter was not returned as undeliverable.  Keeton responded to none of these attempts to contact her.

17.
As of the date of our hearing, Keeton had not returned the patient files.
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Keeton has engaged in conduct for which the law allows discipline.
 
 

I.  Identity of Missing Patient Files


In its complaint, the Board identified by the patients’ initials the 20 files that it alleged Keeton removed from Skaggs.  At the hearing, the office coordinator, Phyllis Hurd, who was responsible for custody of the patient files, testified that she did not make a list of which files Keeton was removing on the two days that Keeton told her she was taking files home.  After it became apparent that Keeton was not returning the files, Hurd compiled a list of missing files by identifying from Keeton’s appointment schedule which patients she had seen for the month before she left employment and then checking to see which of those patients’ files were missing.  

The Board’s investigator interviewed Hurd on August 18, 2003.  He included a list of files that Hurd told him were missing.  This list is identical to the one in the Board’s complaint and identical to the files that the Board asked Keeton to admit that she took in the Board’s First Request for Admissions.
  Keeton’s failure to respond to the Board’s First Request for Admissions requires us to deem the matters requested to be admitted.
  That rule applies to all parties who fail to respond to requests for admissions, including those acting pro se.
  Nevertheless, the Board is not bound to rely on Keeton’s admissions as evidence, but may instead offer other proof at the hearing.  When the Board does so, as it did in this case, the factual issues 
upon which the evidence is introduced become disputed and are no longer conclusively established by Keeton’s admissions.
   

At the hearing, Hurd testified that the files of patients N.M. and E.E., which had been included in the list of patient files set forth in the complaint and in the Board’s First Request for Admissions, were probably placed on the list in error because Keeton “may not have seen these two people” and Hurd could not “validate that [Keeton] saw them.”
  When asked, “Are there any other names that are not on this list that you feel that she may have taken?” Hurd answered, “Yes.”
  She testified that those were the files of patients C.C., A.D., and R.L.
  

In its post-hearing written argument, the Board has deleted files of N.M. and E.E. from the list of files that it contends Keeton removed and has added the files of C.C., A.D., and R.L.  In our Findings of Fact, we did not find that Keeton removed the files of N.M., E.E., C.C., A.D., and R.L.  We made no findings regarding N.M. and E.E. because Hurd’s testimony showed that there was insufficient proof for us to include their files among those that Keeton took.  We made no findings regarding the files of C.C., A.D., and R.L. because the Board made no motion to amend its complaint to include them.  Our Regulation 1 CSR 15-3.350(2)(A)3 requires the Board to include in its complaint:
Any fact supporting the relief that the agency seeks, including any conduct that a licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing[.]
The complaint does not charge Keeton with taking the files of C.C., A.D., and R.L.  We cannot find discipline for uncharged conduct.
  Therefore, we make no findings regarding whether Keeton removed the files of C.C., A.D., and R.L.  
II.  Incompetency, Misconduct, Gross Negligence, 
Fraud, Misrepresentation and Dishonesty

Section 324.086.2(5) allows discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions and duties of any profession licensed or regulated by sections 324.050 to 324.089[.]
Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  “Misconduct” is the commission of wrongful behavior, intending the result that actually comes to pass or being indifferent to the natural consequences.
  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  It requires the intent that others rely on the misrepresentation.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  
Keeton’s removal and retention of the patients’ files showed her incompetency because the functions and duties of her profession include following the laws pertaining to her patients’ privacy and following the rules of the facilities where she works.  She signed two confidentiality statements that explicitly informed her that patient files should not be removed from the facility because of the patients’ privacy rights, which were also protected by federal law, HIPAA, and 
45 CFR § 164.502.  Keeton’s removal of the files violated Skaggs’ rules, and her retention of the files after she was no longer an employee meant that she had direct access to confidential medical information about persons who were no longer her patients.  Her retention of these files also created a significant risk that the information in the files could be accessed by others who had no right to it and at the same time deprived the patients of treatment until they could be re-examined.
That Keeton's retention of the files was willful is shown by taking the files after Hurd informed her that it was against Skaggs’ rules to do so and by Keeton’s persistent refusal to respond to numerous requests from Skaggs and the Board's investigator that she return the files and respond to Skaggs’ complaint about her conduct.  Since the mental states required for misconduct and gross negligence are incompatible with each other, we do not find that Keeton engaged in gross negligence because she had the more seriously culpable mental state required for misconduct.

We find no fraud or misrepresentation because there is no proof that Keeton intended to keep the patient files when she told Hurd that she would bring them back.  However, Keeton demonstrated dishonesty when she failed to return the files in spite of her knowledge that Skaggs’ rules forbade her from removing them in the first place and in spite of the numerous requests made for their return.  There is cause to discipline Keeton under § 324.086.2(5) for incompetency, misconduct, and dishonesty.  
III.  Professional Trust 

The Board contends that there is cause to discipline under § 324.086.2(12) for Keeton’s “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  As explained above, protecting her patients’ rights to privacy is part of the special knowledge and skills that Keeton has as a medical health professional.  Skaggs’ rule about not removing patient files was designed to protect patient privacy.  Keeton’s removal and continued retention of the patient files violated the professional trust or confidence between her and her patients and her former employer.  There is cause to discipline Keeton under § 324.086.2(12).
IV.  Unethical Conduct


Section 324.086.2(14) allows discipline for:
[u]nethical conduct as defined in the ethical standards for occupational therapists and occupational therapy assistants adopted by the division and filed with the secretary of state[.]
The Board contends that Keeton’s removal and retention of the patients’ files violated the Code of Ethics and Professional Conduct set forth in the Board’s Regulation 4 CSR 205-6.010:

(1) All applicants, occupational therapists, occupational therapy assistants and limited permit holders shall--


(A) Demonstrate behavior that reflects integrity, supports objectivity, and fosters trust in the profession and its professionals;

(B) Actively maintain and continually improve professional competence and represent it accurately;
*   *   *

(D) Respect and protect the legal and personal rights of the patient/client, including the right to informed consent and refusal of treatment;
*   *   *

(E) Divulge no confidential information regarding any patient/client or family unless disclosure is required for responsible performance of duty or required by law;
*   *   *

(H) Refuse to participate in illegal or unethical acts, or conceal illegal, unethical or incompetent acts of others;
*   *   *

(K) Avoid any form of conduct that creates a conflict of interest and follow the principles of professional ethical business behaviors[.]

For reasons stated above in regard to the wrongfulness of Keeton’s conduct in removing and retaining the patients’ files, we conclude that such conduct violated 4 CSR 205-6.010(1)(A), (D), and (E).  We find that § (1)(B) does not apply because it relates to continuing professional education; that § (1)(H) does apply in regard to unethical acts, but does not apply otherwise because there is no evidence of the involvement of others in Keeton’s conduct; and that § (1)(K) does not apply because it is directed to the business aspects of practicing the profession.  

The Board also contends that Keeton's removal and retention of the patients’ files violated the Code of Ethics and Professional Conduct set forth in Board Regulation 4 CSR 205-6.020:

(1) All applicants, occupational therapists, occupational therapy assistants and limited permit holders shall not—
*   *   *

(M) Fail to follow policies or procedures implemented in the practice situation to safeguard patient/client care[.]

Keeton violated this provision because the effect of Skaggs’ rule about not removing patients’ files was not only to preserve patient privacy, but also to keep accessible to the health professionals at Skaggs the information in the patients’ files needed to treat them.  A consequence of Keeton's conduct was that time and effort of another occupational therapist was consumed by having to re-evaluate the patients whose files were missing.  There is cause to discipline Keeton under § 324.086.2(14).

Summary


There is cause to discipline Keeton under § 324.086.2(5), (12), and (14).

SO ORDERED on December 5, 2007.



________________________________



NIMROD T. CHAPEL, JR.     


Commissioner
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