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)

MEMORANDUM AND ORDER


On November 9, 2000, Mike Keethler filed a petition challenging the Director of Insurance’s decision denying his application for renewal of licensure as a bail bond agent.  


We convened a hearing on the complaint on April 3, 2001.  Stephen R. Gleason represented the Director.  Keethler represented himself.  


The matter became ready for our decision on July 13, 2001, the last date for filing a written argument.  

Findings of Fact

1.  During the period Keethler was licensed as a bail bond agent, he went with Jan Allen, another bail bond agent, to apprehend Larry Creason, whose bond was being revoked.  Allen was the bail bond agent for Creason.  Keethler believed that Creason could be dangerous and would resist being apprehended.  Therefore, Keethler and Allen requested assistance from the Columbia 

Police Department, but the police department declined because it does not assist with the recovery of bondees.  


2.  Keethler and Allen contacted Creason’s ex-girlfriend, Tracy Smith, in order to make arrangements to try to apprehend Creason.  Smith told them that there may be problems if they tried to apprehend Creason at his trailer.  They agreed that Smith would go and pick up Creason in her car, and then Keethler and Allen would block the vehicle in the trailer park and apprehend Creason.  Keethler and Allen had been informed that Creason was known to resist arrest, and they believed that he might be armed and would shoot at them.  Smith picked up Creason, who agreed to go with her to visit their children.  As Smith and Creason drove through the trailer park, Allen and Keethler pulled in front of them, blocking the road.  Creason got out of the vehicle, and Keethler informed him that his bond was being revoked.  Keethler had a pistol in his hand at that time.  


3.  Creason argued with Keethler and began running toward the trailer.  Keethler fired a warning shot in the air.  Keethler believed that Creason might be running to the trailer to get a weapon.  When Creason continued running, Keethler fired two shots at Creason, one of which grazed Creason’s head.  Creason ran into the woods.  


4.  Keethler’s employer at the time did not encourage its bail bond agents to carry weapons, and now has a standard operating procedure against carrying weapons.  


5.  Keethler pled guilty to third degree assault in the Circuit Court of Boone County.  The court suspended the execution of sentence.  


6.  Keethler applied for renewal of his bail bond agent license, and the Director denied the application for renewal.
  Keethler’s bail bond agent license expired on March 23, 2000.  

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s denials of applications for license renewal.  Section 621.045.
  Keethler has the burden of proving his entitlement to the license.  Section 621.120.  


The Director’s answer indicates that he denied renewal of the license on the basis of incompetency, gross negligence, or misconduct in the functions or duties of the profession.  Sections 374.750 and 374.755.1(5).  Keethler argues that one does not have to be a bail bond agent in order to apprehend one whose bond is revoked, and that he was acting as an independent agent of another bail bondsperson.  However, section 374.770.2 provides that in instances in which a bail bond agent has given his bond for bail for any defendant who has absented himself in violation of the condition of such bond, the bail bond agent shall have the first opportunity to return such defendant to the proper court, and if he is unable to do so, the State of Missouri shall return the defendant to the court.  Keethler was licensed as a bail bond agent and was acting on behalf of another bail bond agent.  His activities in attempting to apprehend Creason were in the course of the bail bonding business and were thus part of the functions and duties of the profession.  


Incompetency is either a licensee’s general lack of present ability, or a lack of disposition to use his otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, at 125.  Gross negligence is 

“an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  The mental state for gross negligence is equivalent to recklessness.  Id.  


Keethler argues that he had done recovery work for years without any incident.  Although a single instance may not always demonstrate a general inability to perform a professional duty (incompetence), Keethler acted recklessly.  Keethler claims that he merely fired three warning shots in the air in order to keep a volatile situation from escalating.  We have found, in accordance with the evidence, that Keethler fired two shots at Creason and grazed his head.  We recognize that Keethler had reason to believe that Creason could be armed and dangerous.  For that reason, we do not believe that Keethler committed the act with a wrongful intention, which would be misconduct.  However, there was no evidence that Creason actually was armed, and he was running away at the time Keethler shot him.  Keethler fired the shots in a trailer park while a number of people were at the scene.  Such actions were reckless and demonstrate a conscious indifference to professional duty.  We conclude that Keethler’s conduct was gross negligence, but we find the evidence insufficient to demonstrate incompetency or misconduct.  

Summary 


We conclude that Keethler’s application for renewal of his bail bond agent license should be denied on grounds of gross negligence, but not for incompetency or misconduct.  


SO ORDERED on July 24, 2001.



________________________________



SHARON M. BUSCH 



Commissioner

	�The record does not contain any document showing the postmark date of when the decision was mailed to the correct address; thus, we assume jurisdiction. 


	�All statutory references are to the 2000 Revised Statutes of Missouri.  





PAGE  
4

