Before the

Administrative Hearing Commission

State of Missouri

JEFFREY T. KEARNEY,
)



)



Petitioner,
)




)


vs.

)

No. 99-1256 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


Jeffrey T. Kearney filed a complaint on April 26, 1999, appealing the Director of Revenue’s (Director) final decision mailed March 26, 1999.  The final decision assessed 1995 income tax, additions and interest against Kearney.  Kearney argues that it is unconstitutional to apply income tax to him.   


The Director of Revenue filed a motion for summary determination of Kearney’s petition on December 16, 1999.  In response, Kearney filed a motion for summary determination on January 3, 2000.  On January 18, 2000, the Director waived a response to Kearney’s motion.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if any party establishes facts that (a) the parties do not dispute and (b) entitle any party to a 

favorable decision.  Section 536.073.3, RSMo. Supp. 1998;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The following facts are undisputed.

Findings of Fact

1. In 1995, Kearney resided in Missouri with his two dependent children.  

2. Kearney filed a 1995 Missouri income tax return dated November 6, 1996, as a single person.  He reported:

a. annuities and pensions 



$45,324  

b. wages 



$16,852  

c. state income tax refund 



$     279 

d. federal adjusted gross income 


$62,455 

e. Missouri itemized deductions 


$  8,218 

f. federal income tax



$13,763

g. head of household exemption 


$  2,000 

h. dependent exemptions



$     800

i. total deductions



$16,018  

j. tax liability 



$  2,544 

k. Missouri income tax withheld from wages 
$     532 

l. tax due 



$   2,012

Kearney has not paid 1995 income tax.  

3. By final decision dated March 25, 1999, the Director assessed $2,012 in 1995 Missouri income tax and interest, and $503 in additions to tax against Kearney.

Conclusions of Law


We have jurisdiction to hear Kearney’s petition.  Section 621.050.1.  Kearney has the burden to prove that he is not liable for the amounts the Director assessed.  Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), and section 621.050.2.

I.  Tax and Interest


Section 143.011 imposes a tax on the Missouri taxable income of every resident.  We have found that Kearney was a resident.  Section 143.111 provides that Kearney’s Missouri taxable income is his Missouri adjusted gross income less certain deductions.  

a.  Adjusted Gross Income

Section 143.121.1 defines Missouri adjusted gross income:

1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section. 

Kearney’s federal adjusted gross income was $62,455.  Section 143.121.3(e) modifies that amount by subtracting for “[t]he amount of any state income tax refund for a prior year which was included in the federal adjusted gross income[.]”  Kearney’s state income tax refund was $279.  Missouri adjusted gross income was $62,176 ($62,455 - $279).  

b.  Missouri Taxable Income


Under section 143.111, Kearney’s taxable income is his Missouri adjusted gross income of $62,176, with the following deductions.


Section 143.111(1) deducts “either:  the Missouri standard deduction or the Missouri itemized deduction[.]”  Sections 143.131.1 provides:

The Missouri standard deduction may be deducted in determining Missouri taxable income of a resident individual 

unless the taxpayer or his spouse has elected to itemize his deduction as provided in section 143.141. 

(Emphasis added.)  Section 143.141 provides:  

If federal taxable income of a resident individual is determined by itemizing deductions from his federal adjusted gross income, he may elect to deduct his Missouri itemized deduction in lieu of his Missouri standard deduction.  The Missouri itemized deduction of a resident individual means the allowable federal itemized deductions [with modifications for social security, state, and local taxes]. 

(Emphasis added.)  Under those provisions, Kearney reported $8,218 as his Missouri itemized deductions.    


Section 143.111(4) reduces Kearney’s Missouri taxable income by “the deduction for federal income taxes provided in section 143.171[.]”  Section 143.171.2 provides:

2.  For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed five thousand dollars on a single taxpayer's return[.]

Because his federal income tax liability was $13,763, Kearney may deduct $5,000 under those provisions.  


Section 143.111(2) reduces Kearney’s Missouri taxable income by “the Missouri deduction for personal exemptions[.]”  Section 141.151.1 provides:  “A resident shall be allowed a deduction of one thousand two hundred dollars for himself[.]”  Section 143.161.2 provides:


A resident who qualifies as an unmarried head of household or as a surviving spouse for federal income tax purposes may deduct an additional eight hundred dollars. 

Under those provisions, Kearney may deduct $2,000 ($1,200 + $800) as a personal exemption. 


Section 143.111(3) reduces Kearney’s Missouri taxable income by “the Missouri deduction for dependency exemptions[.]”  Section 143.161.1 provides:


1.  A resident may deduct four hundred dollars for each dependent for whom he is entitled to a dependency exemption deduction for federal income tax purposes. 

Under those provisions, Kearney may deduct $800 for his two dependents.  


Those $16,018 in modifications ($8,218 + $5,000 + $2,000 + $800) to Kearney’s $62,176 federal adjusted gross income leave a Missouri taxable income of $46,158 ($62,176 - $16,018).  

c.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on that amount is $2,544.  Crediting the $532 in Missouri income tax withheld leaves an underpayment of $2,012 in 1995 Missouri income tax.  Section 143.731 imposes interest from the date payment is due until it is paid.

II.  Additions


Section 143.741.1 provides additions to tax:  


In case of failure to file any return required under sections 143.011 to 143.996 on the date prescribed therefor (determined with regard to any extension of time for filing), unless it is shown that such failure is due to reasonable cause and not due to willful neglect, there shall be added to the amount required to be shown as tax . . . five percent for each additional month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate.

(Emphasis added.)  A reasonable theory suffices to show the absence of willful neglect.  Lloyd v. Director of Revenue, 851 S.W.2d 519, 524 (Mo. banc 1993); Hiett v. Director of Revenue, 

899 S.W.2d 870, 873 (Mo. banc 1995). 


Kearney raises several familiar arguments protesting the tax laws of Missouri and of the United States.  Kearney argues that the state statutes and related federal statutes are invalid.  We have no power to declare any provision of law invalid.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  Kearney argues that wages are not 

income subject to tax.  The courts have repeatedly held that wages are taxable income.  Denison v. C.I.R., 751 F.2d 241, 242 (8th Cir. 1984), cert. denied, 471 U.S. 1069 (1985).  Kearney argues that the federal reserve notes – money – he received as wages are not income for tax purposes, but instead are a United States obligation that is exempt from taxation under 31 U.S.C. section 3124.  The courts have repeatedly held that federal reserve notes are not obligations of the United States within the meaning of the tax code and are thus not exempt from tax.  Provenza v. Comptroller of the Treasury, 497 A.2d 831, 833-34 (Md. App. 1985); Richey v. Indiana Dep't of State Revenue, 634 N.E.2d 1375, 1378 (Ind. Tax. Ct. 1994).  


Kearney raises other arguments, among them:  that his income for these years was derived solely from wages that are neither “gain” nor “profit” subject to the federal income tax; that the filing of a tax return is voluntary; and that the Director’s attempts to collect the tax are acts of fraud.  The United States Court of Appeals dealt with each of those issues in May v. C.I.R., 752 F.2d 1301, (8th Cir. 1985).  In that case, May’s petition to the tax court:

asserted, inter alia, that he is not subject to federal income tax because the Internal Revenue Code contains no definition of “income”; that his income for these years was derived solely from wages which is neither “gain” nor “profit” subject to the federal income tax; that the filing of a tax return is voluntary and he did not "volunteer to self-assess himself" for the years in question; and that the Commissioner violated the Privacy Act of 1974, 5 U.S.C. § 552a (1982), an act of fraud which vitiates his obligation to comply with any act.


Id. at 1302-03.  The tax court dismissed that petition because it was merely: 

comprised of various tax protestations which have been repeatedly and soundly rejected, [and] the petition was frivolous and had been instituted primarily to delay the payment of taxes. 

Id. at 1303.  The court of appeals affirmed the tax court’s dismissal, stating:

the complaint merely contains conclusory assertions attacking the constitutionality of the Internal Revenue Code and its applicability to the taxpayer. Tax protest cases like this one raise no genuine 

controversy; the underlying legal issues have long been settled. See, e.g., Abrams, 82 T.C. at 406-07 (citing cases rejecting similar arguments).

Id. at 1304 (footnote omitted).  The court stated that such cases are:   

commenced without any legal justification but solely for the purpose of protesting the Federal tax laws. This Court has before it a large number of cases which deserve careful consideration as speedily as possible, and cases of this sort needlessly disrupt our consideration of those genuine controversies. Moreover, by filing cases of this type, the protestors add to the caseload of the Court, which has reached a record size, and such cases increase the expenses of conducting this Court and the operations of the IRS, which expenses must eventually be borne by all of us. Many citizens may dislike paying their fair share of taxes; everyone feels that he or she needs the money more than the Government. On the other hand, as Justice Oliver Wendell Holmes so eloquently stated: "Taxes are what we pay for civilized society." Compania de Tabacos [sic] v. Collector, 275 U.S. 87, 100 [48 S.Ct. 100, 105, 72 L.Ed. 177] (1927). 

Id. at 1305.  The court of appeals also affirmed the tax court’s award of monetary sanctions against May for filing a frivolous appeal solely to delay the payment of tax.  


Kearney cites authority that does not convince us to rule differently on those arguments.  Therefore, we conclude that Kearney is liable for the maximum $503 ($2,012 x 25%) in additions to tax.  

Summary


Therefore, we deny Kearney’s motion for summary determination.  We grant the Director’s motion for summary determination.  We conclude that Kearney is liable for $2,012 in1995 Missouri income tax, $503 in additions to tax, and interest accruing until paid.  


SO ORDERED on January 18, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�All other statutory references are to the 1994 Revised Statutes of Missouri.
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