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DECISION


David F. Kapp, M.D., is subject to discipline because he attempted vaginal birth on a patient, without having a surgeon readily available for a caesarian section, when the patient had had a previous caesarian section.  

Procedure


The State Board of Registration for the Healing Arts (“the Board”) filed a complaint on August 27, 2002.  We convened a hearing on the complaint on August 14, 2003, before Commissioner Chris Graham.  Glenn E. Bradford, with Bradford and Walsh, represented the Board.  Robert C. Seibel and Mark D. Schoon, with Seibel & Eckenrode, PC, represented Kapp.  At the hearing, the Board dismissed all charges related to events before December 4, 1998.  The Board informed us on January 8, 2004, that it was filing no reply brief.  Pursuant to § 536.080,
 Commissioner John J. Kopp makes the decision.  

Findings of Fact

1. David F. Kapp, M.D., holds a certificate of registration and license that was first issued on May 16, 1990.  It is current, and was current and active at all relevant times.  At all relevant times, Kapp practiced as a family care physician at Perry County Memorial Community Hospital (“the hospital”).  

2. In April 1998, patient B.A.H. went to Kapp for a pregnancy test.  When she tested positive, Kapp began giving her prenatal care.  B.A.H. and Kapp discussed her medical history, which included delivering a child by caesarian section.  That delivery increased the chances that her future deliveries would require surgical intervention.  Nevertheless, B.A.H. wanted to attempt vaginal birth.  B.A.H. had an appointment with Kapp on Monday, December 7, 1998, to induce labor.

3. Vaginal birth after a caesarian section (“VBAC”) entails more risks than an ordinary vaginal delivery.  The greatest potential complication in a VBAC is that if the mother’s uterus ruptures, the child may be squeezed through the rupture into the abdominal cavity and may suffocate.  With an induced labor, the risk of uterine rupture is 1.5 percent.  For that reason, a physician attempting VBAC ordinarily monitors the mother’s and fetal vital signs closely, and may do so through staff.

4. A physician attempting VBAC in 1998 ordinarily had a physician readily available who was capable of performing an emergency caesarian section (a surgeon).  “Readily available” means that no more than 30 minutes pass between (a) diagnosing that a caesarian section is necessary and (b) starting the caesarian section (decision to incision).  

5. Kapp was not qualified to perform a caesarian section, but Dr. John S. Yang was.  Yang was the hospital’s chief of obstetrics.  He agreed generally to function as Kapp’s surgical 

backup, but not as a consulting physician.  Surgical backup means showing up if called, but not being present when labor started.  A consulting physician gives an opinion on patient care.  

6. Yang lived in Ste. Genevieve, Missouri.  He could not get to the hospital and start a caesarian section within 30 minutes because the drive alone takes at least 25 minutes in good conditions and his own preparation would take at least ten minutes more.  Yang practiced at the hospital on Mondays, but he saw patients at Ste. Genevieve Hospital in Ste. Genevieve, Missouri, on Fridays.  Kapp knew that Yang had no office hours at the hospital on Fridays and did not know where Yang would be. 

7. On Friday, December 4, 1998, B.A.H. went to Kapp asking him to deliver her child.  She had symptoms of uterine irritability including pressure, back pain, and early contractions.  She was in early labor, but it was not effective labor.  Because B.A.H. was at full term, Kapp agreed to induce or augment labor that day instead of waiting until the appointment on the following Monday.  

8. At 11:30 a.m., Kapp admitted B.A.H. to the hospital and began to attempt VBAC.  Hospital staff notified Yang’s staff that B.A.H. was beginning VBAC.  Yang was at Ste. Genevieve delivering a child for a patient of his own.  

9. At 6:39 p.m., Kapp broke B.A.H.’s water and applied the devices necessary to monitor the condition of the child.  After 15 more minutes of observation, Kapp went home for dinner while hospital staff monitored B.A.H. and the child.  Kapp’s home is two miles, a five-minute drive, from the hospital.  At 8:14 p.m., hospital staff informed Kapp by telephone that B.A.H. was fully dilated and ready to start pushing, and Kapp left home for the hospital.  

10. As Kapp was returning to the hospital, the child’s heartbeat decelerated rapidly and B.A.H. began to vaginally bleed bright red, indicating a uterine rupture and the need for an immediate caesarian section.  At 8:20 p.m., hospital staff notified Yang’s staff that he was 

needed “stat,” that is, immediately.  Yang responded immediately, but rain delayed his travel on Interstate 55.  At 8:33 p.m., Kapp arrived at the hospital and realized within 60 seconds that B.A.H. had suffered a ruptured uterus.  At 8:34 p.m., he decided that B.A.H. needed a caesarian section.  

11. Kapp prepared for the caesarian section by notifying the on-call surgical team to mobilize and the operating room to prepare.  At 8:45 p.m., Yang had not arrived, so Kapp called Dr. Job Pontillas.  Pontillas was a general surgeon and was closer to the hospital than Yang was.  

12. Pontillas delivered the child by caesarian section at 9:02 p.m., but it was pale blue and did not breathe on its own.  Yang arrived at 9:17 p.m., 57 minutes after hospital staff notified him that he was needed immediately, and 43 minutes after Kapp decided that a caesarian section was necessary.  He was in time to assist Pontillas with closing B.A.H. after the caesarian section.  Had Yang been at the hospital when Kapp decided that a caesarian section was needed, Yang could have delivered the child in ten minutes from notification.  

13. Kapp tried to resuscitate the child, and transferred the child to St. Louis Children’s Hospital.  The child died the next day.  The lack of a physician readily available to perform a caesarian delivery during VBAC caused the child’s death.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 334.100.2.  

I.  The Charges

The Board has the burden of proving facts for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites § 334.100.2(5), which allows discipline for:

[a]ny conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the 

public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession[.]

Case law defines incompetency and gross negligence.  Incompetency is a general lack of professional ability, or a general lack of disposition to use an otherwise sufficient professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App. W.D. 1990).  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The statute provides its own definition of repeated negligence, which includes the duty of which the Board must show a breach:  using that degree of skill and learning that a physician ordinarily uses under the same or similar circumstances.  We call that duty the standard of care.  

II.  The Standard of Care


The Board argues that three courses of conduct violated the standard of care: (a) admitting B.A.H. to the hospital to attempt VBAC, (b) attempting VBAC on B.A.H. with no surgeon ready to do a caesarian section, and (c) failing to monitor the child closely enough.  

(a)

There is no evidence that B.A.H. was a bad candidate for VBAC.  On the contrary, the record shows that B.A.H. was at full term and that waiting any longer would have increased the risk to mother and child.  Under those circumstances, Kapp did what a physician ordinarily does when he admitted B.A.H. to the hospital for VBAC.  We conclude that admitting B.A.H. to attempt VBAC did not fall below the standard of care.  

(b)

The record contains conflicting evidence as to the degree of availability required of the backup surgeon when attempting VBAC.  Both parties focus on Respondent’s Exhibit A, which describes the standard in two ways.  It states that a surgeon must be “readily available to provide emergency care” and must be available for “immediate emergency caesarian delivery.”  The Board’s expert testified that the surgeon must be no further than five minutes from the hospital and that a caesarian section must start no later than 30 minutes from decision to incision.  

Because the Board has the burden of proof, we use the standard more favorable to Kapp.  Kapp argues that the standard of care includes having a surgeon readily available who can perform the caesarian section in 30 minutes from decision to incision.  Kapp argues that Pontillas met that standard, but we disagree.  

Pontillas was not supposed to be the readily available surgeon.  The ready availability of a surgeon is a protection that must be in place when the procedure starts, not a remedy to be sought after the risks become real.  Pontillas’ availability was merely fortuitous, and his swift action is no credit to Kapp’s practice.  

Yang was to be the readily available surgeon as originally scheduled for Monday.  He had office hours at the hospital on that day.  Had Kapp kept to schedule or notified Pontillas when he changed the VBAC date, the outcome might have been different.  However, when Kapp started VBAC three days early, Yang was in Ste. Genevieve and was not available to start a caesarian section within 30 minutes from decision to incision.  His “stat” arrival at the hospital took 57 minutes because of rain.  Thus, in starting the VBAC early, Kapp accommodated B.A.H.’s comfort, but compromised her safety.    

We conclude that Kapp failed to meet the standard of care when he began VBAC without a surgeon readily available to perform a caesarian section.  

(c)


While vaginal delivery and caesarian section entail their own risks, it is clear that VBAC entails risks not present in either of those procedures.  For that reason, closer monitoring of fetal distress is necessary in VBAC than in vaginal delivery and caesarian section.  It is clear that a physician’s duties on a hospital campus may require his absence for ten minutes (five minutes there and five minutes back).  There is no evidence that a physician may not delegate the monitoring duty to his staff in the meantime.  In this case, the staff did its job and contacted both Yang and Kapp right away.  We conclude that Kapp’s monitoring did not fail to meet the standard of care.  

III.  Causes for Discipline

We conclude that Kapp violated the standard of care only by failing to have a surgeon immediately ready for a caesarian section.  Kapp argues that if we find only one failure to meet the standard of care, we must conclude that Kapp is not subject to discipline because § 334.100.2(5) allows discipline only for repeated negligence, a failure to meet the standard of care “on more than one occasion.”  We disagree.  A single failure to meet the standard of care may show cause for discipline under other provisions of that statute.  Because the complaint sets forth § 334.100.2(5) in its entirety, Kapp had notice of the statutory grounds for discipline under which the Board charged him.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  

Kapp’s conduct was not gross negligence because he did not have a conscious indifference to his duty.  He contacted Yang about being available for a caesarian section, acted 

quickly when he deemed that surgery necessary, and called another surgeon when Yang filed to show up within 12 minutes.  Therefore, we conclude that Kapp is not subject to discipline for gross negligence.  

Similarly, the record does not show incompetency.  We have found a failure to meet the standard of care in a single instance.  That instance does not prove a general lack of professional skill or of the disposition to use it.  Therefore, we conclude that Kapp is not subject to discipline for incompetency. 

Kapp’s breach of the standard of care is cause for discipline under the first provision of 

§ 334.100.2(5), which allows discipline for:  

[a]ny conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public[.]

The record shows that relying on Yang to arrive timely from Ste. Genevieve not only might be dangerous, but was actually harmful to the physical health of B.A.H.’s child.    


Therefore, we conclude that beginning VBAC without a surgeon readily available to perform a caesarian section was conduct or a practice that is or might be harmful or dangerous to the physical health of a patient.  

Summary


Kapp is subject to discipline under 334.100.2(5).  


SO ORDERED on July 21, 2004.



________________________________



JOHN J. KOPP



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  
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