Before the

Administrative Hearing Commission

State of Missouri

DAVID KAPKA, 
)



)



Petitioner,
)




)


vs.

)

No. 07-0891 RI 




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


David Kapka underpaid $409 in 2003 Missouri income tax.  Kapka’s wages are taxable as income.  Kapka is subject to interest and $102.25 in additions for 2003.  Kapka’s overpayment of $85 for 2004 is applied to his 2003 Missouri income tax liability.  
Procedure 


Kapka filed a complaint on May 30, 2007, challenging the Director of Revenue’s (“the Director”) final decision assessing Missouri income tax, interest, and additions for 2003 and 2004.    


We convened a hearing on the complaint on October 25, 2007.  Kapka represented himself.  Legal Counsel Maria A. Sanders represented the Director.  After the transcript was prepared, the parties filed written arguments.  

Findings of Fact

1.  Kapka lived in Columbia, Missouri, in 2003 and 2004.  

2.  In 2003 and 2004, Kapka was employed by Statler Stitcher LLC in Columbia.  Kapka earned wages as compensation for his labor.   

3.  Kapka did not timely file Missouri income tax returns for 2003 and 2004.  


4.  The Director received information from the IRS showing that Kapka’s federal adjusted gross income (“FAGI”) was $51,336 for 2003.  


5.  On August 30, 2006, the Director sent a billing notice to Kapka.  The Director allowed a Missouri standard deduction of $4,750 and a personal exemption of $2,100.  The Director  assessed $2,444 in Missouri income tax due for 2003, plus interest and $611 in additions.  


6.  On October 18, 2006, Kapka filed Missouri income tax returns with the Director for 2003 and 2004, reporting zero income and zero tax due.  Kapka’s filing status was married filing separately.  Kapka claimed a refund of $2,035 in withholdings for 2003 and $2,060 in withholdings for 2004.  


7.  On November 8, 2006, the Director issued a notice of deficiency assessing $2,444 in Missouri income tax and $611 in additions for 2003, plus interest.  Kapka protested the notice of deficiency.  


8.  On November 8, 2006, the Director also issued a billing notice for 2004, assessing $298 in Missouri income tax and $74.50 in additions, plus interest.  The billing notice was based on estimated wages of $50,000, derived from the withholdings reported on a Substitute Form 
W-2 that Kapka provided.  

9.  On January 10, 2007, the Director issued a notice of deficiency for 2004, assessing $298 in Missouri income tax and $74.50 in additions, plus interest.  Kapka protested the notice of deficiency.  

10.  On March 26, 2007, the Director received a transcript from the IRS, reporting that Kapka’s 2004 FAGI was $43,621.  This reduced the Director’s calculation of Kapka’s 2004 Missouri income tax liability to $1,975, resulting in an overpayment of $85.  


11.  On April 3, 2007, the Director offset Kapka’s 2004 refund of $85 and applied it to his 2003 balance.  


12.  On April 18, 2007, the Director issued a billing notice for 2003, allowing credit for $2,035 in withholdings, reducing the tax balance to $409 and the additions to $102.25.  The Director applied the $85 offset from 2004 to the tax balance for 2003, resulting in a balance due of $499.84.
  

13.  On April 20, 2007, the Director issued a final decision denying Kapka’s protests for 2003 and 2004.  The Director determined that the overpayment of $85 for 2004 should be applied to the 2003 tax year, and that Kapka was liable for a deficiency of $409 in Missouri income tax, plus $87.68 in additions and $6.32 in interest.      
Conclusions of Law


This Commission has jurisdiction to hear appeals from the Director’s final decisions.
  Kapka has the burden to prove that he is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

I.  Tax


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxed on all income, no 
matter where it is earned.
  Because Kapka was a resident of Missouri in 2003 and 2004, he is subject to Missouri income tax pursuant to §§ 143.011 and 143.121.  Section 143.481(1) requires him to file a return. 


Sections 136.300.1 and 621.050.2 place the burden of proof on Kapka.  Kapka raises various arguments regarding procedures of the IRS and the Department of Revenue and against the income tax.  He asserts that wages are not income.  Such arguments have been routinely rejected by the federal courts
 and this Commission.
  In Wells v. Director of Revenue,
  this Commission noted that such arguments “burden the tax dispute resolution system.”  
The Missouri income tax is based on federal adjusted gross income.
  26 U.S.C. § 61 provides:  

(a) General definition.--Except as otherwise provided in this subtitle, gross income means all income from whatever source derived, including (but not limited to) the following items:

(1) Compensation for services, including fees, commissions, fringe benefits, and similar items[.]  
Federal adjusted gross income is based on gross income, minus certain deductions not at issue here.
  The statutes plainly provide that Kapka’s wages are included in the income subject to tax.  In arguing to the contrary, Kapka has misconstrued and taken out of context the cases that he has cited.
  Kapka has offered no figures to rebut the figures that the Director obtained from the IRS.  Therefore, he has failed to meet his burden to show that he did not earn that income or that it was not subject to tax.  


Kapka has also failed to show that the Director’s tax computations are incorrect.  Therefore, we conclude that his Missouri income tax was $2,444 for 2003 and $1,975 for 2004, as the Director determined.
  For 2004, the Director properly allowed credit for $2,060 in withholdings, resulting in an overpayment of $85.  For 2003, Kapka paid $2,035 in withholdings, resulting in a deficiency of $409.  Interest applies to tax underpayments as a matter of law.
  The overpayment of $85 from 2004 is applied to the amounts due for 2003.
  Kapka is not entitled to any refund for 2004.  
II.  Additions for 2003

Section 143.741.1 provides that when a return is not filed on the prescribed date, there shall be added to the amount required to be shown as tax on the return an addition to tax of five percent per month (up to a maximum of 25 percent), “unless it is shown that such failure is not due to willful neglect.”  There is willful neglect when taxpayers “could not have had a good faith belief that they were not subject to tax.”
  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.
  


Kapka’s 2003 Missouri income tax return was due on April 15, 2004, but he did not file a return until October 18, 2006.  Kapka’s argument that his wages are not subject to tax was not made in good faith.  Therefore, he is liable for a 25-percent addition to tax.  Section 143.741.1 provides in part:  

For purposes of this section, the amount of tax required to be shown on the return shall be reduced by the amount of any part of the tax which is paid on or before the date prescribed for payment 
of the tax and by the amount of any credit against the tax which may be claimed upon the return.  

Kapka’s 2003 Missouri income tax was $2,444, but he paid withholdings of $2,035 before the date prescribed for payment of the tax.
  $2,444 - $2,035 = $409.  Twenty-five percent of $409 is $102.25, as the Director computed on the April 18, 2007, billing notice.
  As we have already stated, the overpayment of $85 from 2004 is applied to the amounts due for 2003.
    

Summary


Kapka underpaid $409 in 2003 Missouri income tax.  Kapka is subject to interest and $102.25 in additions for 2003.  Kapka’s overpayment of $85 for 2004 is applied to his 2003 Missouri income tax liability.   

SO ORDERED on August 14, 2008.



________________________________



JOHN J. KOPP 


Commissioner

	�$409 in tax plus $73.59 in interest plus $102.25 in additions minus $85 = $499.84.  


	�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


	�Sections 136.300.1 and 621.050.2.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Section 143.121; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).


	�Hattman v. C.I.R., 202 Fed. Appx. 560 (3rd Cir. 2006).  


	�Rima v. Director of Revenue, No. 05-0457 RI (March 14, 2006).  


	�No. RI-85-1548 (Jan. 30, 1987).  


	�Sections 143.111 and 143.121.1.  


	�26 U.S.C. § 62.  


	�E.g., Central Illinois Public Service Co. v. United States, 98 S.Ct. 917 (1978); Staples v. United States, 21 F. Supp. 737 (E.D. Penn. 1937).  


	�Sections 143.011, 143.111, 143.121.


	�Section 143.731.1.


	�Section 143.781.1.  


	�Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).


	�Section 143.511.


	�Section 143.511.  


	�$409 x .25.  Because there is no tax deficiency for 2004, the Director assessed no additions for 2004, and we find none due for 2004.  


	�The Director normally applies a tax payment first to interest and additions, and then to tax.  Carter v. Director of Revenue, No. 03-0027 RI (Oct. 28, 2003).  Apparently that is why the Director’s final decision stated that Kapka owed $409 in tax, $87.68 in additions, and $6.32 in interest for 2003, after application of the offset from 2004.  
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