Before the

Administrative Hearing Commission

State of Missouri

KAISER FOUNDATION HEALTH PLAN 
)
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)
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)




)


vs.

)

No. 01-1135 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On July 2, 2001, Kaiser Foundation Health Plan of Kansas City filed a petition challenging the Director of Revenue’s May 4, 2001, final decision denying its claim for a sales tax refund.  


On August 10, 2001, the Director filed a motion for summary determination.  The Director argues that Kaiser, as a purchaser, is not entitled to bring a claim for a sales tax refund.  Although we gave Kaiser until August 29, 2001, to file a response, Kaiser did not respond.  


Under our Regulation 1 CSR 15-3.450(4)(C), we must grant a motion for summary determination “if the pleadings and evidence on file show that there is no genuine issue as to any material fact and that any party is entitled to relief as a matter of law[.]”

Findings of Fact

1. On November 28, 2000, Kaiser filed an application for a refund of $225,000 in sales tax that it had paid to vendors from October 1997 through December 1999.   Kaiser claimed that it was exempt from sales tax as a charitable organization.  

2. On January 10, 2001, Kaiser filed an amended refund claim requesting a refund of $92,190 for January 1998 through December 1999. 

3. Kaiser did not file a power of attorney form authorizing it to pursue a refund claim on behalf of the vendors.  

4. On May 4, 2001, the Director issued a final decision denying the refund claim because Kaiser, as the purchaser, was not entitled to bring a sales tax refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  


Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax[.]

(Emphasis added).  

Section 144.060 requires the purchaser to pay the sales tax to the vendor.  Section 144.080.1 imposes on vendors the duty to remit sales tax to the Director.  In Galamet Inc. v. Director of Revenue, 915 S.W.2d 331, 336 (Mo. banc 1996), the court held that a vendor is the 

party who is legally obligated to remit sales tax to the Director; thus, a purchaser does not have standing to bring a sales tax refund claim.  


The Director’s Regulation 12 CSR 10-3.870 provides that various non-profit organizations may file an application with the Director for a sales/use tax exemption letter.  In its petition, Kaiser states that in order to request a refund directly from the vendors, it must be able to support its exempt status and have filed an application with the Director for exempt status.  Kaiser requests that this Commission hold its refund claim in abeyance pending its application for exempt status before the Director.  Kaiser asserts that when it receives the exemption letter, it will request the refunds directly from the vendors, or obtain an assignment of the right to collect refunds directly from the state.  


The Director’s Regulation 12 CSR 10-41.030 provides:  

(1) The director of revenue or other designated official of the Missouri Department of Revenue is permitted to disclose all tax information, returns, reports or facts relating to a particular taxpayer’s return to the duly authorized representative of the taxpayer with respect to the tax matter designated by the taxpayer.  

(2) In order for a third party to qualify as a duly authorized representative, the taxpayer must execute and file with the Department of Revenue a power of attorney designating the third party as taxpayer’s duly authorized representative.  Power of Attorney/Disclosure of Information forms are available upon request from the Department of Revenue.  

Kaiser did not file a power of attorney authorizing it to pursue a refund claim on behalf of the vendors.  Because statutes allowing tax refunds are a narrow waiver of the State’s sovereign immunity, the refund procedures must be followed precisely.  Matteson v. Director of Revenue, 909 S.W.2d 356, 359 (Mo. banc 1995).  Kaiser did not follow the proper procedure to claim a sales tax refund.  Because Kaiser was not the proper party to bring a sales tax refund claim and it 

had no power of attorney entitling it to bring the claim on behalf of the vendors, the refund claim must be denied.  

Summary 


Kaiser was not the proper party to bring a sales tax refund claim, and it had no power of attorney entitling it to bring the claim on behalf of the vendors.  There is no genuine issue of material fact, and the Director has shown entitlement to summary determination as a matter law.  Therefore, we grant the Director’s motion and dismiss the petition.  


SO ORDERED on September 6, 2001.



________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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