Before the

Administrative Hearing Commission

State of Missouri




STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2008 BN



)

PENNY KAEDING,

)




)



Respondent.
)

DECISION


Penny Kaeding is subject to discipline because she was grossly negligent and violated a professional trust by failing to distinguish a patient’s anus from a pressure sore and give medication as directed by physicians.  
Procedure


On October 22, 2010, the Board of Nursing (“the Board”) filed a complaint seeking to discipline Kaeding.  We served Kaeding with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on November 16, 2010.  Kaeding did not file an answer.  A hearing was held on April 13, 2011.  Tina M. Crow Halcomb represented the Board.  Kaeding represented herself.  This case became ready for our decision on July 21, 2011, when Kaeding’s written argument was due. 
Findings of Fact

1. Kaeding was registered by the Board as a professional nurse (“RN”).  Her license was current and active during all relevant times.  
2. Kaeding was employed as an RN at Woodbine Healthcare and Rehabilitation Center (“Woodbine”) in Gladstone, Missouri, at all relevant times.  
3. Kaeding was terminated from Woodbine for failure to distinguish a patient’s anus from a pressure sore, failure to administer pain medication, and inability to get along with other staff members.  

4. On September 25, 2008, Kaeding found a skin problem on a patient during a skin assessment.  Kaeding documented that the patient had a stage two or stage three pressure sore.  She showed her supervisor the pressure sore, and her supervisor informed Kaeding that it was not a pressure sore, but the patient’s anus.
5. There were two incidents where patients did not receive medication on time when Kaeding was on duty.

a. Kaeding did not administer the scheduled 6 a.m. pain medication to patients during a night shift.  She usually did not work the night shift, and when she asked the night supervisor what her duties were, he did not mention giving patients their morning pain medication.  At almost 8 a.m. Kaeding asked the unit manager if the CMTs
 could give the patients their 6 a.m. medication.  The CMTs administered the medication.  Kaeding received an employee coaching plan as a result of this incident.
b. A patient was supposed to receive medication at 8 p.m.  Kaeding administered the medication at 9 p.m. for approximately a week until she remembered the correct time.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Kaeding committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066.2:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards – Subdivision (5)

The Board alleges Kaeding’s conduct constituted incompetency and gross negligence in the performance of the functions or duties of a nurse.  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in Albanna v. State Bd. of 
Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  There is no evidence that Kaeding lacked professional ability to a degree that would rise to incompetence.  Misdiagnosing a pressure sore, not giving morning pain medication, and administering medication at the wrong time are mistakes, but those acts alone are not enough to prove Kaeding was unable or unwilling to function properly as a nurse.  Therefore, we find there was no incompetency.  

Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty. 
  Kaeding deviated from professional standards when she misdiagnosed a pressure sore, forgot to administer morning pain medication, and administered pain medication at the wrong time.  It is incomprehensible to consider that a seasoned nursed does not know an anus from a pressure sore or that she would fail to give routine medication.  Her lack of attention to detail was so egregious that it demonstrated a conscious indifference to a professional duty.  As an RN, Kaeding had the professional duty to correctly discern an anus from a festering pressure sore, or in the alternative identify pressure sores with some remote degree of accuracy.  She should also be able to administer medication at proper times.  Therefore, we find there was gross negligence.
Violation of Professional Trust -- Subdivision (12)


The Board alleges Kaeding’s conduct violated the professional trust or confidence with her employer and patients.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her 
clients, but also between the professional and her employer and colleagues.
  Both Woodbine and the patients of Woodbine trusted Kaeding to properly take care of the patients.  They relied on her special knowledge and skills as an RN.  Kaeding violated this trust when she confused a patient’s anus with a pressure sore and failed to administer pain medication properly.  Therefore, we find her conduct was a violation of professional trust.  
Summary


Kaeding is subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on January 30, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The record does not provide a definition of CMT.  


�Section 621.045.  Statutory references are to RSMo Supp. 2010.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�293 S.W.3d 423 (Mo. banc 2009).


�Id. at 436.


�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988). 


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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