Before the

Administrative Hearing Commission

State of Missouri

KANSAS CITY PRIDE
)

DEMOCRATIC CLUB,
)



)



Petitioner,
)




)


vs.

)

No. 09-1660 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION 


Mark S. Hays is subject to a late filing fee of $6,000 from the Missouri Ethics Commission (“MEC”) because he filed October 2008, April 2009, and July 2009 quarterly finance disclosure reports past the due dates.
Procedure


Kansas City Pride Democratic Club (“KCPDC”) filed a complaint on December 17, 2009, seeking this Commission’s determination that it is not subject to late filing fees assessed by MEC.  MEC filed its answer on January 19, 2010.

This Commission convened a hearing on the complaint on April 29, 2010.  Assistant Attorney General Glen D. Webb represented MEC.  Hays, as KCPDC’s treasurer, was present and not represented by counsel.  The matter became ready for our decision on June 11, 2010, the last date for filing a written argument.

Findings of Fact

1. KCPDC is a continuing committee registered with MEC and has been a continuing committee since June 5, 2002.
2. Hays was the treasurer for KCPDC from January 18, 2008, through March 2, 2010.
3. KCPDC was required to file quarterly finance disclosure reports on October 15, 2008, April 15, 2009, and July 15, 2009.
4. MEC received KCPDC’s October 2008 report on September 17, 2009.  This report was filed 337 days past the due date.
5. MEC received KCPDC’s April 2009 report on October 27, 2009.  This report was filed 195 days past the due date.
6. MEC received KCPDC’s July 2009 report on October 28, 2009.  This report was filed 105 days past the due date.
7. Hays received a letter from MEC on December 7, 2009 informing him that KCPDC was assessed the following late filing fees:  $3,000 for the October 2008 report, $1,950 for the April 2009 report, and $1,050 for the July 2009 report, for a total of $6,000.
Conclusions of Law


We have jurisdiction over this matter.
  MEC has the burden of proof.
  MEC argues that KCPDC is subject to a late filing fee under § 105.963, which states:

1.  The executive director shall assess every committee, as defined in section 130.011, RSMo, failing to file with a filing officer other than a local election authority as provided by section 130.026, RSMo, a campaign disclosure report as required by chapter 130, RSMo, other than the report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, a late filing fee of ten dollars for each day after such report is due to the commission.  The executive director shall mail a notice, by registered mail, to 
any candidate and the treasurer of any committee who fails to file such report informing such person of such failure and the fees provided by this section.  If the candidate or treasurer of any committee persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day that the report is not filed, provided that the total amount of such fees assessed pursuant to this subsection per report shall not exceed three thousand dollars.

In order to determine whether KCPDC is subject to late filing fees, we must determine whether it falls under § 105.963.1.  The first step is to determine whether KCPDC, as a continuing committee, is required to file finance disclosure reports.  It is not clear from the record as to how KCPDC was formed.  However, both parties stipulate that KCPDC is a continuing committee.  Continuing committee is defined under § 130.011(10) as:
"Continuing committee", a committee of continuing existence which is not formed, controlled or directed by a candidate, and is a committee other than a candidate committee or campaign committee, whose primary or incidental purpose is to receive contributions or make expenditures to influence or attempt to influence the action of voters whether or not a particular candidate or candidates or a particular ballot measure or measures to be supported or opposed has been determined at the time the committee is required to file any statement or report pursuant to the provisions of this chapter.  "Continuing committee" includes, but is not limited to, any committee organized or sponsored by a business entity, a labor organization, a professional association, a trade or business association, a club or other organization and whose primary purpose is to solicit, accept and use contributions from the members, employees or stockholders of such entity and any individual or group of individuals who accept and use contributions to influence or attempt to influence the action of voters.  Such committee shall be formed no later than sixty days prior to the election for which the committee receives contributions or makes expenditures[.]
As a continuing committee that is defined under § 130.011, KCPDC falls under the requirements of § 130.021.5.  Section 130.021.5 states:
The treasurer or deputy treasurer acting on behalf of any person or organization or group of persons which is a committee by virtue of 
the definitions of committee in section 130.011 and any candidate who is not excluded from forming a committee in accordance with the provisions of section 130.016 shall file a statement of organization with the appropriate officer within twenty days after the person or organization becomes a committee but no later than the date for filing the first report required pursuant to the provisions of section 130.046.  The statement of organization shall contain the following information . . . .
Because KCPDC is a continuing committee, it had to originate with a statement of organization as required under § 130.021.5.  Because a statement of organization was required, KCPDC falls under the disclosure reporting requirements under § 130.041.1,
 which states:
Except as provided in subsection 5 of section 130.016, the candidate, if applicable, treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures. The reports shall be filed with the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046.  Except as provided in sections 130.049 and 130.050, each report shall set forth . . . .
The times for filing these disclosures are specified under § 130.046, which states:
1.  The disclosure reports required by section 130.041 for all committees shall be filed at the following times and for the following periods:
*   *   *
(3) Not later than the fifteenth day following the close of each calendar quarter.  Notwithstanding the provisions of this subsection, if any committee accepts contributions or makes expenditures in support of or in opposition to a ballot measure or a candidate, and the report required by this subsection for the most recent calendar quarter is filed prior to the fortieth day before the election on the measure or candidate, the committee shall file an additional disclosure report not later than the fortieth day before the election for the period closing on the forty-fifth day before the election.

Accordingly, KCPDC’s disclosure reports were due on October 15, 2008, April 15, 2009, and 
July 15, 2009.  Under § 105.963, a daily late filing of $10 is to be assessed for each day past the due dates that reports were required.  The October 15, 2008, report was filed on September 17, 2009, which is 337 days past the due date, for which MEC assessed a late filing fee of $3,000.  
The April 15, 2009, report was filed on October 27, 2009, which is 195 days past the due date, for which MEC assessed a late filing fee of $1,950.  The July 15, 2009, report was filed on 
October 28, 2009, which is 105 days past the due date, for which MEC assessed a late filing fee of $1,050.  The late filing fees assessed by MEC total $6,000.

According to § 105.963.1, it is the candidate or treasurer that is responsible for payment of late filing fees.  Because KCPDC is a continuing committee, there is no candidate.  Therefore, Hays, as KCPDC’s treasurer, is responsible for payment of the late filing fees assessed by MEC.
Summary


Hays is subject to late filing fees totaling $6,000 by MEC.


SO ORDERED on July 9, 2010.


                                                                ________________________________


                                                                SREENIVASA RAO DANDAMUDI 


                                                                Commissioner

�Section 105.963.4.  Statutory references are to RSMo Supp. 2009, unless otherwise noted.


�Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


�RSMo 2000.
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