Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF MISSOURI
)

HIGHWAYS & TRANSPORTATION
)

COMMISSION REGARDING THE
)

KANSAS CITY SOUTHERN RAILWAY
)

No. 02-1495 RR

COMPANY’S CROSSING WITH ROUTE J
)

(USDOT #329 882 J) IN THE CITY OF
)

AMSTERDAM, BATES COUNTY, 
)

MISSOURI
)

DECISION AND ORDER


We grant the application of the Missouri Highways and Transportation Commission (MHTC) and authorize the replacement of an existing grade separation structure (the Improvement) at the Kansas City Southern Railway Company’s (Railroad) crossing with Route J (USDOT #329 882 J), in Amsterdam, Bates County, Missouri.

Procedure


On September 26, 2002, the MHTC filed an application requesting an order authorizing the Improvement.  Attached to the application is an Agreement for Grade Separation executed by the MHTC and the Railroad.



In our notice of application and order, dated October 1, 2002, we designated the Railroad as a party to this proceeding and directed it to respond to the application by October 21, 2002.  On October 15, 20002, the Railroad filed a waiver of hearing and notice of agreement.  In its application, the MHTC specifically waives any statutory hearing if no other party requests one.  

Jurisdiction


We have jurisdiction over this case.  Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Division of Motor Carrier and Railroad Safety and transferred jurisdiction of these cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Missouri Department of Transportation (Department).  Because no party requested a hearing in this matter, the AHC will issue its decision based upon the verified pleadings and supporting exhibits.


We make our findings of fact from the statements set forth in the verified application, which have not been countered by any party.

Findings of Fact
1. The Railroad operates lines of its railway system through the state of Missouri, a portion of which extends through Amsterdam, Bates County, Missouri.  Route J is a two-lane road running west to east, with a 20-foot asphalt surface.  It is maintained by the Department on both sides of the crossing.

2. The Railroad’s main-line track crosses Route J in Amsterdam, Bates County, Missouri, the bridge crossing being identified by US DOT #329 882 J.

3. With regard to this crossing:  the average daily vehicular traffic flow is 1,400 vehicles per day; the speed limit of the vehicular traffic is 50 mph; the volume of trains is 20 per day; the timetable speed of the trains is 50 mph; there is no recorded accident history; and there is no sight distance obstruction.

4. The following variance is required for the Improvement:  the Department may maintain a minimum vertical clearance of 21’6” from the top of the rails of the track to the nearest construction falsework.

5. The proposed Improvement will remove a bridge with a deficient deck and structure and will reduce the risk of harm to the motoring public at this crossing.

6. The estimated completion date is December 31, 2003.

7. The Improvement’s cost at the subject grade separation structure is estimated to be $980,000.  Pursuant to their agreement, 100 percent of the cost shall be provided by the MHTC.  No section 130 federal funds or State Grade Crossing Safety Account funds will be used.

Conclusions of Law


The AHC has jurisdiction to determine the manner of railroad crossing protection, including the power to prescribe how railroad crossing protection costs will be allocated between the railroad and the public authority in interest.  SB 1202 (91st Gen. Assem. 2002).  Under section 389.610, as modified by SB 1202, any agreement entered into after October 13, 1963, between any railroad corporation and the state, county, municipality or other public authority in interest as to the apportionment of any such costs, shall be final and binding upon the filing with the MHTC
 of an executed copy of such agreement.  Such an agreement has been entered into between the MHTC and the Railroad, and is the basis for the disposition of this matter as it relates to the MHTC’s obligation to fund 100 percent of the project cost.


The verified application and the attached exhibits show that the Improvement at the subject railroad crossing is in the public interest, and we grant the application.

The AHC concludes that 100 percent of the project cost shall be paid by the MHTC. 

Order
1. The MHTC is authorized and directed to replace the bridge located at the Railroad’s crossing with Route J (USDOT #329 882 J) in Amsterdam, Bates County, Missouri, as proposed by the application and in accordance with the terms set forth therein.

2. The Department is granted a temporary variance from the requirements of 4 CSR 265-8.060.  The Department may maintain a minimum vertical clearance of 21’6” from the top of the rails of the track to the nearest construction falsework.  Apart from this variance, the construction of the new grade separation structure shall be in accordance with the regulation.

3. During construction, the MHTC will require its contractor to install and maintain the soil erosion control measures as specified on project plans.  The MHTC will maintain at its expense the new grade separation structure and all accompanying highway facilities including erosion control measures until the measures are no longer needed.

4. The Railroad will abide by the terms of 49 CFR, part 220, in that it will provide a qualified representative equipped with adequate communication devices when the MHTC’s Contractor requests flagging services.  Unless these precautions are in place, work shall not be performed within a 25-foot distance from the track’s center, and workers shall not be permitted within 25 feet from the track’s center.

5. The Railroad will rearrange its facilities as necessary to allow the MHTC and its contractor to complete the Improvement without unreasonable disruption to its operation.  The Railroad may submit progressive bills to the MHTC.  Within 180 days after notice of completion, the Railroad will submit four copies of a final itemized statement of costs of the work performed by the Railroad.  This statement of costs will be in accordance with the requirements and provisions of the Federal Aid Policy Guide issued by the Federal Highway Administration (FHWA).  The MHTC shall reimburse the Railroad on a progressive basis upon receiving the Railroad’s progressive bills for the actual cost incurred by the Railroad to rearrange its facilities and for protective services.  Reimbursement is subject to final audit by the MHTC and/or the FHWA.


The authorized construction shall be completed on or before December 31, 2003.


SO ORDERED on November 4, 2002.  This order shall become effective on November 14, 2002.



_______________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Prior to SB 1202, the parties filed with the Division of Motor Carrier and Railroad Safety.
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