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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 10, 1999, Kansas City Power and Light (KCP&L) filed a petition appealing the Director of Revenue’s denial of a claim for refund.  KCP&L seeks a refund of the sales tax it collected on its sales of electricity to a hotel.  KCP&L argues that the hotel was not the consumer, and that it transferred the electricity to the hotel for resale to hotel customers.  We convened a hearing on the petition on March 7, 2001.  Richard E. Lenza and Scott E. Vincent, with Shughart, Thompson, and Kilroy represented KCP&L.  Senior Counsel Harry D. Williams represented the Director at the hearing.  Associate Counsel Nikki Loethen represented the Director in written argument.  KCP&L filed the last written argument on August 14, 2001.  

Findings of Fact

1. KCP&L is a Missouri corporation that sells electricity.  Among KCP&L’s customers is the Hyatt Regency Crown Center (Hyatt).  Hyatt operates a hotel in Kansas City, Missouri. 

2. The hotel has 649,000 total square feet.  Of that amount, 42,860 square feet are meeting and banquet space,
 and 390,000 square feet are guest rooms (customer space), which is a total of 432,860 square feet of customer space.  Each room has a climate control unit, which has a fan and pipes through which hot or cold water circulate.  A centralized system sends the hot and cold water to each unit in the hotel.

3. Within certain limits, Hyatt keeps vacant space at 70 degrees Fahrenheit.  Hyatt’s customers do not control or use the electricity in vacant spaces.  Hyatt maintains and monitors the temperature in vacant spaces itself so that space will be ready when a customer uses the space.

4. Within certain limits, Hyatt’s customers may control the temperature in customer space, either by adjusting the thermostat or having a Hyatt employee do so.  The thermostat adjusts the temperature between 60 and 90 degrees Fahrenheit.  

5. Hyatt sells the use of its guest rooms and banquet and meeting rooms to its customers.  Hyatt calculates its charges for that space to include the costs associated with maintaining it.  Among those costs is the availability of electricity for climate control, lights, telephones and other uses that are under the customers’ control.  Hyatt also includes the cost of electricity used in vacant space.  

6. From September 1, 1995, to August 31, 1998, KCP&L collected and remitted $89,075.03 
 in sales tax to the Director on its sales of electricity to Hyatt.  On October 22, 1998, KCP&L filed a claim for refund with the Director.  KCP&L calculated its refund as $66,806.27, based on a ratio of customer space to total space (measured in square feet) in the hotel.  Its vacancy rate during the period at issue was 30%.  

7. By decision dated April 19, 1999, the Director denied the claim.  

Conclusions of Law

We have jurisdiction to hear KCP&L’s petition.  Section 621.055.1.
  The Missouri Supreme Court describes our authority as follows.  

The legislature intended for the Commission to render the agency's decision. This is the import of the language of Section 621.050.2, requiring adherence to the procedures of Chapter 536 in appeals from the Director to the Commission.

J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  The AHC simply makes the agency's decision.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  In this case, that decision is whether KCP&L is entitled to a refund and, if so, in what amount.  KCP&L has the burden of proof.  Section 621.050.2.    

Generally, the sales tax is measured by the gross receipts from retail sales.  May Dep't Stores v. Director of Revenue, 748 S.W.2d 174 (Mo. banc 1988).  Retail sales include not only tangible personal property, but also certain designated services.  Section 144.010(9) provides the following definition:


“Sale” or “sales” . . . means . . . the rendering, furnishing or selling for a valuable consideration any of the substances, things and services herein designated and defined as taxable under the terms of sections 144.010 to 144.525[.]

(Emphasis added.)  

However, not every sale, even of taxable things and services, is a retail sale.  Section 144.020 provides:

1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible 

personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 

*   *   *


(3) . . . on all sales of electricity or electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]

(Emphasis added.)  Section 144.010 further provides:

(10) “Sale at retail” means any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.] Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace: 

*   *   *

(b) Sales of electricity [or] electrical current . . . to domestic, commercial or industrial consumers[.]

(Emphasis added.)  Sections 144.010(10)(b) and 144.020.1(3) expressly provide that sales of electricity to consumers are retail sales.  They also challenge our powers of analogy.  In applying the sales tax law to electricity, we must analogize between tangible personal property and an intangible elemental force of nature.

The electricity consumed outside Hyatt’s customer space is not at issue; KCP&L does not claim a refund with respect to it.  Only the electricity consumed in Hyatt’s customer space is at issue.  Such electricity is either under the control of Hyatt’s customers when they occupy the room or under Hyatt’s control when the room is vacant.  

KCP&L argues that its sale of electricity to Hyatt is excluded from the tax, with regard to the electricity used in customer space, as a sale for resale.  KCP&L argues that Hyatt was not the consumer and that Hyatt resold the electricity to its customers, who were the consumers.    

When reading a statute that imposes a tax, we construe it narrowly if it imposes a tax and broadly if it excludes something from the tax, in favor of the taxpayer and against the taxing authority.  St. Louis Country Club v. Administrative Hearing Comm'n, 657 S.W.2d 614, 617 (Mo. banc 1983).  

I.  The Resale Exclusion

KCP&L cites the seminal case of King v. National Super Markets, Inc., 653 S.W.2d 220 (Mo. banc 1983) and succeeding cases (the Packaging Cases).  In National Super Markets, Inc., the Director sought to collect use tax on a grocery store's purchase of grocery bags.  The Missouri Supreme Court held that the store resold the bags by transferring them to its customers for consideration, in the form of a portion of the groceries’ price, on which the store collected sales tax. 

The court has further developed that doctrine in a line of subsequent sales and use tax cases that we discuss below.  It has made clear that National Super Markets’ analysis applies equally to the sales tax, and that the elements of a resale are the same as the elements of a sale.  Dean Machinery Co. v. Director of Revenue, 918 S.W.2d 244, 246 (Mo. banc 1996).      

The Director argues that Hyatt cannot resell electricity and that, even if it were possible, it has not proven such a resale.  

A.  Reselling Electricity

The Director argues that there is no such thing as reselling electricity.  We disagree, based not only on common knowledge, but also because of the language in sections 144.010(10)(b) and 144.020.1(3), limiting the tax to “sales of electricity . . . to . . . consumers” (emphasis added).  If the legislature believed that electricity could be sold only to consumers, 

that language would be superfluous.  We must give meaning to those words.  State ex rel. Missouri Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986) (quoting Brown Group, Inc. v. Administrative Hearing Comm'n, 649 S.W.2d 874, 881 (Mo. banc 1983)).  The Director’s reading renders those words superfluous.  To hold that electricity cannot be resold ignores the economic realities that the legislature clearly envisioned in its careful drafting of sections 144.010(10)(b) and 144.020.1(3). Therefore, we conclude that sections 144.010(10)(b) and 144.020.1(3) explicitly contemplate the resale of electricity.  

Those provisions also refute another of the Director’s arguments, that Hyatt did not resell the electricity because it did not pass title to it.  The Director cites Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000).  In that case, the Missouri Supreme Court defined resale according to the use tax and sales tax definitions of a sale:  

To determine whether there has been a resale, a court must find that there has been (1) a transfer, barter, or exchange (2) of the title or ownership of tangible personal property or the right to use, store, or consume the same (3) for consideration paid.  Sec. 144.605(7), RSMo 1994; Aladdin's Castle, Inc. v. Dir. of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  

Id. at 562.  We disagree with the Director’s reading of Kansas City Royals.  That case discussed the passage of title because the transaction at issue was the sale of tangible personal property.  It was not intended to encompass all transactions statutorily deemed to be retail sales.  

How a statute defines a transaction determines whether it is a sale, not merely whether title passes.  In Brambles Industries v. Director of Revenue, 981 S.W.2d 568 (Mo. banc 1998), the Missouri Supreme Court stated simply, “[T]ransfer of the right to use property may also qualify as a sale for resale[.]”  Id. at 569.  In that case, an owner leased its property – shipping pallets – to a manufacturer of soap, who leased the pallets to sellers of its soap.  The soap 

maker’s lease to the soap sellers was a resale, notwithstanding that title did not pass, because section 144.010(3) defined leasing as a sale at retail.    

Similarly, in Weather Guard, Inc. v. Director of Revenue, 746 S.W.2d 657, 658 (Mo. App., E.D. 1988), the taxpayer sold machines to retailers.  The retailers rented the machines to retail customers, and the machinery did not pass title.  Nevertheless, sales tax was not due when the manufacturer sold the machines to the retailers because the subsequent rentals were resales.  The rentals were sales at retail, though title did not pass, because section 144.010(c) expressly deemed rentals to be sales at retail.  As noted above, sections 144.010(10)(b) and 144.020.1(3) also expressly deem sales of electricity to consumers to be sales at retail.    

KCP&L also cites U.S. v. Wagner, 1992 WL 427478, Util. L. Rep. P 26,264, 38 Cont.Cas.Fed. (CCH) P 76,419 (W.D. Mo. 1992).  The court stated:

There is no meaningful basis for distinction between the tangible personal property sold in [another case] and the intangible electrical power sold in the instant case. The Missouri sales tax statutes explicitly include retail sales of electrical power as taxable to the same extent as retail sales of tangible personal property. Likewise, the “resale” of electrical power should be exempt from the Missouri sales tax just as the resale of tangible personal property as concluded in [the other case].

Federal judicial opinions on matters of Missouri law do not bind us.  Futrell v. State, 667 S.W.2d 404, 407 (Mo. banc 1984).  Nevertheless, we find the court’s analysis persuasive.    


We conclude that it is possible to resell electricity.  

B.  Consideration

The Director argues that Hyatt did not show the precise amount that Hyatt adds to its charges to account for electricity.  Hyatt may show that its customers gave consideration without showing that it specifically factored any independent charge or calculated cost for the electricity into its room charge.  

While there was no extra or explicitly stated charge for the dry ice, one need not be an accountant to understand that the value of the dry ice was factored directly or indirectly into the total consideration paid for the pork.

Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 542 (Mo. banc 1994).  

The Director argues that there is no consideration because the amount of electricity a customer uses does not affect the charge they pay; the customer using all the electricity that a customer possibly can pays no more than the customer who uses none.  That the amounts used vary from customer to customer is not relevant.  Kansas City Royals Baseball Corp., 32 S.W.3d at 563.  Hyatt need not even show that every customer used electricity.  Dean Machinery, 918 S.W.2d at 246.  

We conclude that Hyatt’s customers paid consideration for any transfer of electricity to them.  

C.  Transfer 
The Director argues that Hyatt does not transfer any of the electricity, but consumed all the electricity itself in the course of its business.  

1.  Customer Control or Use

The Director argues that Hyatt does not transfer electricity because its business is furnishing hotel rooms under section 144.020(6), which imposes the sales tax on:  

the amount of sales or charges for all rooms . . . furnished at any hotel[.]

(Emphasis added.)  The two activities are not mutually exclusive.  The statutes expressly contemplate that a service, even a service that is not otherwise taxable, may be part of a sale at retail.  Section 144.010.1(3) defines gross receipts from a retail sale as:


“Gross receipts” . . . means the total amount of the sale price of the sales at retail including any services . . . that are a part of such sales[.]  

(Emphasis added.)  Therefore, we conclude that Hyatt’s hotel business does not preclude the sale of electricity to its customers.    

The Director argues that Hyatt consumes the electricity as part of its business.  That is certainly true, and if Hyatt never transferred the control of any electricity usage to its customers, that would dispose of this case.  See Kansas City Power & Light v. Director of Revenue, 783 S.W.2d 910 (Mo. banc 1990) (fuel consumed in manufacturing or creating electrical current to be sold ultimately at retail was exempt under a statute, but not all fuel consumed by utilities in-house).  But the fact that Hyatt also benefits from the electricity does not negate that a portion of it is resold to customers.  

In House of Lloyd v. Director of Revenue, 884 S.W.2d 271 (Mo. banc 1994), a marketer packed its goods in various materials to ship them unbroken to distributors.  The court held that the packing and shipping constituted a transfer to the distributor, notwithstanding the fact that the marketer used the materials for its own benefit as well.  Under House of Lloyd, gaining a benefit from the property did not make the marketer into the consumer, because the end purpose was transferring the property to the consumer.  884 S.W.2d at 275.  

KCP&L also cites Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994).  In that case, a manufacturer packed its products with dry ice to keep them cool until they reached the customer.  That action constituted a transfer to the customer, even though the dry ice evaporated before the customer took possession.  The court stated:

The record before us establishes that Sipco packed its pork products in dry ice for shipping to its purchaser.  Sipco neither retained the dry ice, nor consumed it for purposes other than to transfer it to the customer. [FN4] The purchaser received the dry ice along with the pork and was free to use or discard the dry ice as it saw fit. 

*   *   *

FN4.  The Administrative Hearing Commission found that in certain shipments the dry ice melted prior to delivery.  This fact does not alter the general substance of the transaction.  The ice was still intended to be transferred to the customer as packaging of the product.
Id. at 542 (emphasis added).  Under Sipco, it is possible to transfer something to a buyer without the buyer actually receiving it.  
We recognize that we are applying the resale doctrine to a new type of commodity.  Nevertheless, we consider such application inevitable when we consider Wagner along with the Sipco and House of Lloyd cases.  The packaging cases dealt with discrete units of tangible personal property like dry ice and Styrofoam peanuts.  Even without sophisticated accounting techniques, it was clear that the cost of those items was factored into the price of the goods just as Hyatt included the cost of electricity in its room charges.  It was also clear that the transaction required the seller to physically transfer those items to the buyer for the buyer’s benefit.  The physical transfer is more perfectly analogized from Styrofoam peanuts to dry ice than from dry ice to electricity.  However, Hyatt included the cost of electricity in its room charges and put the control of electricity used for climate control, lights, and other applications in its customers’ hands.  This is as close as one can safely come to transferring possession of electricity.  

We conclude that, as to the electricity it put under its customers’ control, Hyatt fulfilled the statutory requirement of transferring the electricity.
2.  No Customer Control

The Director argues in the alternative that Hyatt consumes, and does not transfer, the electricity for customer space that is not in the customer’s control – the electricity needed to keep vacant spaces climate controlled for eventual use.  

KCP&L did not address that issue in written argument, either in its opening brief or in its reply brief.  It repeatedly asserts that customers control all the electricity in customer space by means of thermostats, the mechanics of which it describes in  detail.  The record does not support that assertion.  Customers have no control, or any need for control, over electricity in vacant spaces.  Hyatt consumes that electricity, and does not transfer it.  

Comparison with other cases makes the importance of this distinction clear.  In House of Lloyd and Sipco, the resellers physically packed the materials and sent them to the consumers.  In Brambles Industries and Weather Guard, the buyer of the service had at least some control over the item.  Hyatt’s customers have no control over the flow of electricity in a vacant space.  For electricity in vacant space, there is no corresponding transfer of control or use.  


In House of Lloyd terms, Hyatt’s end purpose for the electricity in vacant space was not transferring it to the customers.  Its end purpose was transferring the benefit of that electricity to the customer, but that is the same benefit that a grocery store customer receives when buying frozen ice cream.  Neither the thermostat in the vacant space nor the one in the grocery store freezer are under the customer’s control.  Indeed, there is no customer, until the space is occupied or the ice cream is selected, to whom the seller can transfer anything.  We conclude that transferring the benefit of electricity to the customer does not constitute transferring the electricity for purposes of a resale.  Electricity in vacant space is in the same category as electricity in Hyatt’s office space and cleaning fluids for its floors and windows.  All are beneficial to the customer, and their costs are factored into what the customer pays, but none are resold because none are transferred to the customer.  
In American Healthcare Management v. Director of Revenue, 984 S.W.2d 496 (Mo. banc 1999), the court reversed this Commission’s decision granting a sales tax exemption under 
section 144.030.2(23) only to the residential portions of a senior citizen’s complex.  The court reasoned that the entire facility was residential, and thus qualified for the residential use exception, even though the residents also received nursing care services in a portion of the complex.  We do not think that American Healthcare Management requires us to find that all the electricity used by Hyatt was resold to guests and therefore tax-exempt.  The exemption at issue in American Healthcare Management was the residential use exception, and the court found that the facility was residential as a whole.  The exemption at issue in this case is the sale for resale exemption, and only electricity that is truly “resold” – transferred for consideration – should qualify.
We emphasize that we do not base our conclusion on the benefit of electricity in the vacant spaces to Hyatt.  We conclude that Hyatt consumes the electricity for vacant space because it simply does not transfer it to any customer.  

D.  Conclusion as to the Resale Exclusion for Electricity

Under King v. National Super Markets and subsequent cases, a retailer resells property by transferring it for consideration.  It does not matter whether the retailer also used the item, or whether every customer actually received the item, or how much the item figured into the retail price.  However, it does matter whether there was a transfer.  KCP&L has shown that Hyatt transferred the use and control of some of the electricity to its customers by giving them control of the current.  We conclude that the resale exclusion applies to those sales because Hyatt transferred control over the use of the electricity to its customers, the consumers.  However, KCP&L has not shown that Hyatt transfers control over the use of electricity for vacant space to anyone.  Therefore, KCP&L has not shown that Hyatt resold the electricity for vacant space.  

II.  The Refund Amount


The Director argues that KCP&L has not shown how much (or how little) electricity Hyatt actually devoted to its non-customer space, or to its vacant space.  Where, as here, a taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  

A.  Tax on Electricity Used in Customer Space


During the period at issue, KCP&L remitted $89,075.03 in tax on sales of electricity to Hyatt.  KCP&L suggests a method of approximating how much of that tax we should attribute to resold electricity.  It suggests apportioning the electricity that Hyatt resold and the electricity that Hyatt consumed by using raw square footage to represent electricity.  Customer space stands for electricity resold, and non-customer space stands for electricity not resold.   


The Director argues that such an apportionment is inaccurate because non-customer space like kitchens and laundry facilities may use more electricity per square foot than customer space.  Apportionment is an issue of fact, which the statutes commit to us.  Kansas City Power & Light, 783 S.W.2d at 912.  We agree in principle with the Director’s argument.  However, the record contains no evidence as to the different amounts of electricity used per square foot in the different types of space.  Therefore, we simply use the percentage of Hyatt’s total space that its customer space represents.  Dick Proctor Imports, 746 S.W.2d 571.  


As to that percentage, Hyatt’s evidence presents us with several options.  

Amount 
Source




Calculation
88% 
Interrogatory No. 18


571,000 sq. ft. customer / 649,000 sq. ft. total  

84.75%
Carol Welch, KCP&L’s expert
550,000 sq. ft. customer / 649,000 sq. ft. total  

75% 
Refund claim
  


$66,806.27 claimed / $89,075.03 remitted

66.7%
Petitioner’s Exhibit 2


432,860 sq. ft. customer / 649,000 sq. ft. total 

Laying our uncertainty at KCP&L’s feet, we use the lowest amount, 66.7 percent.  Id.  Using that percentage, we approximate the tax paid on electricity for customer space as $89,075.03 x 66.7% = $59,413.05.

B.  Tax on Resold Electricity


KCP&L argues that we should refund all the sales tax it collected on electricity used in customer space.  However, as the Director pointed out at the hearing and discusses in written argument, not all the electricity used in customer space was resold.  In an interrogatory response, KCP&L asserted that Hyatt factored vacancy costs into its price also.  Be that as it may, those costs do not represent a transfer of electricity to any customer.  KCP&L consumed the electricity used in vacant space, and did not resell it to anyone, because it did not transfer the control of it to anyone.  Therefore, we approximate the tax paid on electricity resold by reducing the $59,413.05 tax paid on electricity for customer space by the vacancy rate of 30% for a refund of $41,589.14.  

Summary


We do not hold that the method we have used is the only, or even the best, method for calculating a refund due under KCP&L’s theory.  We merely conclude that KCP&L is due a refund of the tax it remitted on its sales of electricity that was resold to consumers, and approximate the amount of the refund from the evidence of record, as is our duty.  We grant KCP&L’s claim for a refund in the amount of $41,589.14.


SO ORDERED on November 7, 2001.



________________________________



KAREN A. WINN



Commissioner

�Pet’r Ex. 2 at 2.  


�Pet’r Ex. 7.  (Under KCP&L’s figures for Sales Tax paid in 1995, the total should be $10,479.73.)


�Statutory references are to the 2000 Revised Statutes of Missouri.  
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