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DECISION 


Kansas City Power & Light Company (“KCP&L”) is entitled to a sales tax refund of $184,002.00, plus interest, for electricity resold by the Kansas City Marriott Downtown Hotel (“the Marriott”) and the Raphael Hotel (“the Raphael”).  
Procedure


KCP&L filed a complaint on November 3, 2006, challenging the Director of Revenue’s (“the Director”) decisions denying its refund claims.  


This Commission convened a hearing on the complaint on June 21, 2007.  Richard E. Lenza and Mark A. Olthoff, with Shughart Thomson & Kilroy, represented KCP&L.  Senior Counsel Ronald C. Clements represented the Director.  KCP&L filed the last written argument on October 11, 2007.  
Findings of Fact

The Marriott and the Raphael
1. The Marriott and the Raphael are hotels located in Kansas City, Missouri.  The Raphael Hotel Group manages both hotels.  
2. The Marriott consists of two towers connected by a walkway.  One tower is known as “the Muehlebach Tower.”  We refer to the other tower as “the Marriott building” to distinguish it from the Muehlebach Tower, even though both are part of the Marriott.  The Marriott building is 22 stories tall.  The Muehlebach Tower is 18 stories tall.  The Muehlebach Tower has two sections, referred to as “Muehlebach Tower B” and “Muehlebach Tower C,” that abut each other.  Muehlebach Tower C has three floors of meeting rooms and ballroom space, but is not developed above the third floor, and the undeveloped area uses no electricity.   
3. The Marriott has 946 guest rooms and 37 suites.
  The square footage of the guest rooms is 309,832 square feet.  The Marriott also has 42 meeting rooms of various sizes.  The square footage of the banquet and meeting rooms (“conference rooms”) is 93,374 square feet.  The guest rooms and conference rooms make up 59.85% of the square footage at the Marriott.  
4. Marriott’s towers have separate heating systems.  For heating, the Marriott building uses steam that is purchased from a local utility and is piped into the hotel.  A steam heat exchanger on the fourth floor uses the steam to heat water.  The water is circulated through pipes to the guest rooms and other areas of the hotel.  The system has central pumps.  All common areas, meeting rooms, ballrooms, restaurants, kitchens and administrative offices have central air handlers with steam coils and localized VAV boxes and some fan-powered boxes with electric elements.  The guest rooms each have individual units with individually controlled valves and 
thermostats to control the temperature.  Each guest room in the Marriott building has a forced air fan with a motorized control valve.  When the guest turns the thermostat, water comes into the coil and the blower is turned on.  Depending on where the thermostat is set by the guest, it will either open up the hot water and heat the room or open up the cold water and cool the room.  If all of the thermostats were turned off in the wintertime, the pipes would freeze.  The conference rooms also have individual thermostats.  
5. The cooling system for the Marriott building is a chilled water system that is circulated through coils in all air handlers and separate guest room units.  The central system has a chiller, cooling tower, and pumps.  Forced air is pushed across coils in the guest room units to provide cooling.  
6. The Muehlebach Tower uses electricity for all heating applications.  All common areas, meeting rooms, ballrooms, restaurants, kitchens and administrative areas have central air handlers with electric elements and localized VAV boxes and some fan-powered boxes with electric elements.  The guest rooms each have individual units with individual heating elements and thermostats to control the temperature.  When the guest turns on the thermostat, the heating element is turned on.  The cooling system for the Muehlebach Tower is a chilled water system that is circulated through coils in all air handlers and separate guest room units.  
7. The Raphael has 88 suites and 35 other guest rooms.  The square footage of the guest rooms is 65,700 square feet.  The Raphael does not have meeting or banquet facilities.  The guest rooms take up 68.43% of the square footage at the Raphael.  
8. The heating and cooling system at the Raphael is similar to the system in the Marriott building, except that the hot water is produced with gas-fired boilers rather than steam.  The guest rooms have thermostats and motorized control valves.  If the chilled water valve is opened, the cooling coil operates to cool the room, and if the thermostat is turned up, the heating 
coil operates to heat the room.  If all of the thermostats were turned off in the wintertime, the pipes would freeze.  
9. KCP&L is the utility company providing electricity to both hotels.  
10. The Marriott has eight accounts with KCP&L: 


Account Number

Location
Purpose

2002
Marriott Tower A
Hotel Operations


8640
Muehlebach Tower C
Hotel Operations


0245
Muehlebach Tower B
Hotel Operations


5859
Muehlebach Tower B
Hotel Operations


5945
Muehlebach Kitchen
Hotel Operations


2298
Marriott Tower A
Hotel Operations (underground parking




garage, office and lobby)


3389
1219 Wyandotte
Downtown parking garage building


1343
Muehlebach Tower C
Hotel Operations

11. The cost of electricity is factored into the cost of renting guest rooms and conference rooms at the hotels.  
12. The vacancy rates at the hotels were as follows:  


Year
Marriott
Raphael

1999
39.1%
23.54%


2000
41.5%
23.69%


2001
44%
28.97%


2002
43.6%
30.65%


2003
47.9%
30.64%


2004
50.9%
22.1 %


2005
46.7%
20.8%

Average
44.81%
25.77%

The Refund Claims

13.
KCP&L, as the seller of electricity and remitter of the sales tax, filed refund claims with the Director for sales tax paid on electricity use at the Marriott and the Raphael as follows:


Period
Amount

January 2002 through December 2004
$230,150.69

February 1999 through December 2001
$10,148.65

January 1999 through December 2001

$235,630.43

January through December 2005
$77,496.77
These refund claims were for sales tax on all of the electricity used at the Marriott and the Raphael.  The total refund claim was $513,339.36 for the Marriott and $40,087.38 for the Raphael.  

14.
After KCP&L filed its refund claims, the Director provided KCP&L’s counsel with a copy of a report by the University of Missouri entitled “Electricity Utilization in Controllable Hotel Space.”


15.
On September 12, 2006, the Director issued final decisions denying the refund claims.  KCP&L appealed to this Commission.  

16.
In interrogatories directed to KCP&L, the Director asked what type of lamps and appliances were provided in the guest rooms, the wattage of these items, and the average number of hours per day that each item is used.  KCP&L identified the lighting and appliances used in the rooms, but responded that the hotels do not “itemize and track wattage and hours used.”  

The Director’s Form


17.
Jane Gardner, senior manager of the field compliance bureau in the Director’s Springfield office, has reviewed numerous refund claims for electricity use from hotels across the state of Missouri.  Gardner developed a methodology on behalf of the Director for computing hotel guests’ electricity use.  Gardner did research on the Internet and looked at a book called Energy Management Handbook by Charles C. Turner.  Gardner also contacted Lawrence 
Berkeley National Laboratories and found that the laboratory had done a study on the use of lighting in a hotel guest room.  Gardner found that the laboratory had not done any studies on the use of any other appliances in hotel guest rooms, such as TVs or hair dryers.  Gardner contacted 10 to 12 hotels in the Springfield area and also contacted the University of Missouri hotel management department to determine what appliances are used in a typical hotel guest room.  


18.
Based on her research, Gardner developed a detailed form for hotels to compute their guests’ electricity use.  The form is available on the Director’s Web site at www.dorx.mo.gov/tax/business/sales/hotel.  The form contains the following figures for “Room Appliance & Lighting:”  


Wattage
Hours of Use Per Rental Day
kWh Per Rental Day

color television
200
4
0.80

clock radio
5
24
0.12


bedside lamp


4.5
__

bedside lamp


4.5
__

floor lamp


3
__

desk lamp


2
__

room entry light


0.5
__

bathroom light


8
__

bathroom vent


1
__

bathroom heat lamp


1
__


hair dryer
1000
0.167 i.e. 10 min.
0.17


coffee maker
900
0.167 i.e. 10 min.
0.15


microwave
1000
0.167 i.e. 10 min.
0.17


iron
1000
0.167 i.e. 10 min.
0.17

Kilowatt hours are wattage multiplied by hours of use, then divided by 1,000.  The shaded areas may be filled in by the hotel.  The remaining numbers are suggested so that the hotel does not have to do research to determine the numbers, but the hotel may fill in different numbers when completing the form on the Web site.  Gardner obtained the hours of use for the lighting from the Berkeley study, but guessed at the remaining numbers for hours of use.  The hotel management department at the University agreed that 10 minutes was a reasonable estimate for daily use of a 
hair dryer.  Gardner based the wattages for the television, clock radio, hair dryer, iron, coffee maker, bathroom vent, and mini bar on her background and experience, and also from the information provided by the hotel department at the University.  The instructions for the form state:  

Is there any appliances [sic] in your typical guestroom that are not named above?  If so, contact Jane Gardner, Mo Dept of Revenue, at 417-895-6477, to help add that appliance to your calculation.[
]  

Gardner sometimes receives calls in response to this instruction on the form from hotels that have mini bars or whirlpools in their guest rooms.  

19.
The form has four options to calculate the electricity use for heating, ventilation and air conditioning systems, depending on the type of system:  

Option # 1  Package terminal air conditioner (“PTAC”) with a/c and electric heater (no heat 
                   pump)

Option # 2  PTAC with a/c and electric heater w/ heat pump

Option # 3  Fan coil unit with electric heater

Option # 4  Fan coil unit with fans only 


20.
The kilowatt hours as calculated on the form are multiplied by the number of guest rooms rented and then multiplied by the price of electricity per kilowatt hour to determine the amount paid for electricity that is resold to the hotel customer.  The sales tax rate is applied to this amount to determine the refund.  

21.
The form also has a section to determine the electricity use in conference rooms.  The electricity use for lighting is calculated as “2.4 watts per sq ft (per building code).”
  The 
HVAC electricity use in a conference room is calculated as 3 watts per square foot.  Gardner obtained this number from her “research.”
  Gardner thus determined that electricity use in the conference rooms would be a total of 5.4 watts per square foot.
  However, Gardner assumed that a conference room would have cooling, but would not have heating because body heat was sufficient.  The taxpayer multiplies this by the average square feet per conference room.  Gardner assumed that a conference room would be rented for an average of four hours per day.    

Gardner’s Estimate

22.
Gardner used the Director’s detailed form to estimate the amount of electricity used in guest rooms and conference rooms at the Marriott and Raphael.  Gardner has never visited either hotel and did not interview anyone at either hotel.  Gardner relied solely on the Director’s detailed form and on KCP&L’s responses to the Director’s interrogatories.  Because the hotels did not tell the wattage of the light bulbs in response to the Director’s interrogatories, Gardner 
assumed that each bulb was 75 watts.  Gardner “just made a reasonable guess based on what I’ve seen from other hotels.”
  Gardner testified that this was “typical of hotels that I’ve interviewed and/or seen their refund claims.”
  For the hours of use of the lighting, Gardner used the figures from her form.  

23.
Gardner relied on KCP&L’s responses to the Director’s interrogatories as to which appliances were used in the guest rooms.  Both hotels had color televisions, clock radios, hair dryers, coffee makers, irons, bathroom vents, and computers or computer access lines.  For the appliances, Gardner used the wattages and hours of use from her form, and assumed that the bathroom vent was 88 watts.  The wattages were based on her background and experience, and also on information provided by the hotel department at the University.  Gardner did not take into account electricity use from computers or computer access lines, which was not on her form.    

24.
The Marriott had mini bars in the rooms in 1999 and 2000, and Gardner allowed credit for 125 watts used by the mini bars seven hours per day.  

25.
Eighty-eight of the 123 guest rooms at the Raphael had mini bars, and Gardner allowed credit for 72% of the rooms having mini bars using 125 watts of electricity for seven hours per day.   

26.
In determining the kWh per rental day used by in-room heating/cooling units, Gardner used separate amounts for the Marriott building and the Muehlebach Tower.
  Her chart states:  

Room Heating & Cooling Appliance                                   annual kwh            kWh per 

                                                                                                                               Rental Day

                                                                                                         


 Gardner obtained the numbers for annual kWh from the manufacturer.
  Gardner thus determined that each unit in the Muehlebach Tower used 88 + 4425 kWh annually, or 0.14 + 5.32 kWh per rental day.  Gardner determined that each unit in the Marriott building used 88 + 132 kWh annually, or 0.14 + 0.16 kWh per rental day, as these were units “with no heater (just blower fan).”
   

27.
Gardner added up the kilowatt hours for the lighting, appliances and heating and cooling, and determined that the guest rooms at the Marriott used 10.04 kilowatt hours per rental day in 1999 and 2000 (which included mini bar use), and 9.16 kilowatt hours per rental day in 2001 through 2005 (when the rooms did not have mini bars).  Gardner’s chart indicated that this was a “detail guess.”
  


28.
Gardner also used her form to determine the electricity use for lighting in the conference rooms at the Marriott.  Gardner relied on the assumption on that form that the average conference room was used for four hours per day and used 2.4 watts per square foot for lighting.  Gardner found that the average conference room at the Marriott was 2223 square feet.  Gardner estimated that each conference room used 21.34 kilowatt hours per rental day for lighting.  Gardner had no figures for the occupancy rate of the conference rooms, so she assumed that the conference rooms had a 70% occupancy rate.  Gardner’s chart indicated that this rate was “my guess.”
  Gardner multiplied the number of conference rooms (42) times the number of days in the month times an occupancy rate of 70% times 21.34 to determine the number of kilowatt hours resold for lighting.  

29.
Gardner determined that the sales tax paid on electricity consumed in guest rooms and for lighting in the conference rooms at the Marriott, to which KCP&L was entitled an additional refund, was $61,515.32.  

30.
Gardner did not allow credit for sales tax paid on kilowatt hours for centralized heating and cooling consumed in occupied rooms and conference rooms.  The Department of Revenue had not researched electrical usage by centralized systems because it did not believe that such systems were in the direct control of the hotel guest and the electricity used for these systems was not resold.  However, a hotel in St. Louis had argued that the electricity used for the chiller, cooling tower and pumps was resold.  That hotel hired a consultant to do a study, and Gardner accepted that information for that hotel.  Gardner used the same information as the basis for a calculation of electricity used by centralized heating and cooling systems at the Marriott and the Raphael.  The previous study was based on a 550-square-foot guest room.  The rooms at 
the Marriott and the Raphael were not as large, so Gardner made an adjustment for the room size.  Gardner reached this calculation by relying on figures for a 550-square-foot guest room, and adjusting for the square footage of the guest rooms at the Marriott.
  The previous study found that for a 550-square-foot guest room, 1492 kWh were consumed per year and 4.59 kWh were consumed per rental day for cooling, and 213 kWh were consumed per year and 0.51 kWh were consumed per rental day for heating.  Because the Marriott’s guest rooms were 315 square feet, Gardner multiplied by 315/550 and determined that the electricity use in the Marriott rooms was 2.63 kWh per rental day for cooling and 0.26 kWh per rental day for heating, a total of 2.89 kWh per rental day.  This does not account for the fact that the Marriott building and the Muehlebach did not have the same type of system.  Gardner used 2.89 kWh per rental day on a worksheet to determine the electricity consumption, and stated that this number was for “central a/c (chiller, cooling tower, pumps) & central heat (pumps).”
  

31.
Gardner made a similar calculation to determine the electricity use for cooling the conference rooms at the Marriott in case this was allowable, but she did not have any evidence that the conference rooms had a cooling appliance in the room that was in control of the customer.
  Gardner determined that the wattage for cooling a conference room was 3 watts per square foot, and that the conference rooms were an average of 2,223 square feet each, resulting 
in 6,669 wattage per average conference room for cooling.  Assuming an occupancy rate of 70 percent, and that a conference room was rented for an average of four hours per day, Gardner calculated electricity use of 26.68 kWh per day.  Gardner calculated $25,195.82 in sales tax on electricity used by the centralized systems in guest rooms and conference rooms, in case these hours were considered allowable.

32.
Gardner determined that the sales tax paid on electricity consumed in guest rooms at the Raphael, to which KCP&L was entitled an additional refund, was $5,569.40.  Again, Gardner did not allow credit for sales tax paid on kilowatt hours for centralized heating and cooling consumed in occupied rooms, but made a separate calculation for this amount, $4,814.05, in case these hours were considered allowable.  Using the same methodology as for determining the electricity use from centralized systems at the Marriott, Gardner determined that electricity use in the Raphael guest rooms was 4.46 kWh per rental day for cooling and 0.51 kWh per rental day for heating, based on an average guest room size of 534 square feet.  
KCP&L’s Recalculation

33.
Since filing its appeal, KCP&L has recalculated its refund claim.  KCP&L has reduced the refund claim for the  Marriott by the amount of sales tax on electrical usage for the downtown garage building, 1219 Wyandotte, Account No. 3389:  $3,073.68.  KCP&L has also reduced the refund claim by the amount of sales tax on electrical usage for the underground parking garage, office and areas and lobby at the Marriott, Account No. 2298:  $14,857.37.  This reduces the claim to $513,339.36 - $3,073.68 - $14,857.37 = $495,408.31.  KCP&L then determined that the square footage of the guest rooms and meeting rooms at the Marriott was 59.85% of the total square footage, reducing the claim to $296,501.87.  KCP&L also determined that the vacancy rate at the Marriott was 44.81%, reducing the claim to $163,639.38 for the Marriott.  KCP&L determined that the square footage of the guest rooms at the Raphael was 
68.43% of the total square footage, reducing the claim to $27,431.79, and that the vacancy rate at the Raphael was 25.77%, reducing the refund claim to $20,362.62 for the Raphael.  KCP&L now claims a refund, in total, of $184,002.00, plus interest.  
Finding of Fact as to Electricity Use


34.
The sales tax on electricity use in guest rooms and conference rooms at the Marriott throughout the refund period was $163,639.38.  The sales tax on electricity use in guest rooms at the Raphael throughout the refund period was $20,362.62, resulting in a total of $184,002.00 for both hotels.
  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
   KCP&L has the burden to demonstrate its entitlement to a refund.

I.  KCP&L I

Kansas City Power and Light Co. v. Director of Revenue, No. 99-1775 RV (Mo. Admin. Hearing Comm’n Nov. 7, 2001), aff’d, 83 S.W.3d 548 (Mo. banc 2002) (“KCP&L I”), also involved a claim brought by KCP&L, as the seller of electricity and remitter of sales tax, for a refund of electricity used by customers at a Kansas City hotel.  The Hyatt Hotel (“the Hyatt”) was the electric utility customer involved in that case.  The seller brings the refund claim because it is the party legally obligated to remit the sales tax.
  Section 144.020.1(3) generally provides 
that retail sales of electricity are subject to sales tax.  However, § 144.010(10) provides that a sale at retail is a transfer “for use or consumption and not for resale.”  KCP&L argued that the Hyatt resold to its customers the electricity used in customer spaces, and that the electricity was therefore not subject to sales tax.  KCP&L suggested determining the amount of electricity resold by apportioning the electricity according to the square footage of customer space (guest rooms and banquet and meeting rooms).  The Director argued that this method was inaccurate because the non-customer space such as kitchens and laundry facilities may use more electricity per square foot than customer space.  We addressed this argument by stating:

Apportionment is an issue of fact, which the statutes commit to us.  We agree in principle with the Director’s argument.  However, the record contains no evidence as to the different amounts of electricity used per square foot in different types of space.  Therefore, we simply use the percentage of Hyatt’s total space that its customer space represents.  

The record in that case contained four different numbers for the amount of square footage deemed to be customer space.  Making an approximation and resolving the uncertainty against the taxpayer,
 we used the lowest amount for the proportion of customer space and then reduced it by the vacancy rate to determine the amount of electricity resold to customers.  In conclusion, we stated:  

We do not hold that the method we have used is the only, or even the best, method for calculating a refund due under KCP&L’s theory.  We merely conclude that KCP&L is due a refund of the tax it remitted on its sales of electricity that was resold to consumers, and approximate the amount of the refund from the evidence of record, as is our duty.  


On appeal to the Missouri Supreme Court in KCP&L I, the court affirmed our decision, stating:

The AHC agreed with the Director that KCP&L’s evidence was not as clear-cut or specific as it should be.  In particular, KCP&L offered four wildly conflicting estimates of the amount of square footage devoted to customer space, ranging from 88% of the hotel footage to 66.7%.  But, the AHC resolved these discrepancies against KCP&L, and decided to “approximate the tax paid on electricity for consumer space as $89,075.03 x 66.7% = $59,413.05.”  
*   *   *

The Director argues that it was also KCP&L’s burden to show that the cost of the electricity was evenly distributed over customer spaces and non-customer spaces, and to overcome the Director’s argument that it was likely that more electricity per square foot was used by non-customer spaces such as kitchens and laundries than in customer rooms.  
The AHC addressed this issue by noting that the proper apportionment of the electricity was an issue of fact, and the statutes commit the determination of factual issues to the AHC’s discretion.  Kansas City Power & Light Co. v. Director of Revenue, 783 S.W.2d 910, 912 (Mo. banc 1990).  Under Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571 (Mo. banc 1988), where evidence is not sufficient to allow for a precise calculation of the amount of tax, then “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Id. at 575.  
Applying this rule to the evidence before it, the AHC held that, while the Director’s speculation that kitchens use more electricity than hotel rooms sounded logical, the AHC could base its decision only on the record in the case before it, and that record contained no evidence of a differential in the electricity used by various hotel locations.  Therefore, the AHC concluded, it was logical to allocate the electricity evenly across the hotel’s square footage, by comparing the percentage of customer space square footage to the total square footage.  The AHC recognized that other methods of computing taxable electricity costs might theoretically be better, but found this to be the best method available on the record before it.  The AHC’s determination of factual issues will be upheld if they are “authorized by law and supported by competent and substantial evidence upon the whole record.”  Sec. 621.193.  The Director has not shown that the AHC erred in determining that the taxpayer met its burden of showing that it overpaid taxes in the amount set out by the AHC.  
II.  The Issue in This Case
Based on KCP&L I, the parties agree that KCP&L is entitled to a refund of sales tax paid on electricity resold to the guests at the hotels.  Therefore, no legal question is presented.  The parties disagree as to how to calculate the amount of electricity resold.  As the court stated in KCP&L I, this is a factual issue for our determination.   

In the present case, KCP&L used the same apportionment method that it proposed in KCP&L I.  KCP&L argues that this is the method that was “approved” by the court in KCP&L I.  In KCP&L I, we specifically stated that “[w]e do not hold that the method we have used is the only, or even the best, method for calculating a refund due under KCP&L’s theory.”  The court noted that we “recognized that other methods of computing taxable electricity costs might theoretically be better, but found this to be the best method available on the record before [us.]”
  The court affirmed our determination of the factual issue, which was “authorized by law and supported by competent and substantial evidence upon the whole record.”

Even though the issue in this case is factual, and we have made a Finding of Fact accepting KCP&L’s calculation in this case, we are compelled to give a detailed explanation because the Director’s method of calculation is dramatically different from KCP&L’s.  We have made detailed Findings of Fact to explain the differences in their methodologies.  At the hearing, we overruled KCP&L’s objections to Gardner’s testimony, but in briefing, KCP&L renews its objections.  Because our ruling on these objections and the weight to be given to the evidence are essentially legal determinations, we examine these issues below in these Conclusions of Law, while recognizing that the ultimate issue in this case is a question of fact as to how much electricity was used by guests at the hotels and how much sales tax was paid on the electricity.  
A.  Evidentiary Rulings
Although the technical rules of evidence are not applicable, the fundamental rules of evidence applicable in civil cases apply to administrative hearings.
  Section 536.070(8) provides: 

Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.  

Therefore, “[s]tatements in violation of evidentiary rules do not qualify as competent and substantial evidence” to support an agency's decision, “when proper objection is made and preserved.”
 KCP&L objected to Gardner’s testimony at the hearing and continues to do so.  
KCP&L asserts that Gardner is not qualified as an expert and cannot offer opinions, and that her testimony was based on hearsay and lacked foundation.  “Hearsay is an out of court statement made by someone not before the court that is offered to prove the truth of the matter asserted.”
   Hearsay evidence and conclusions based upon hearsay do not qualify as “competent and substantial evidence upon the whole record.”
 
We quote extensively from Gardner’s testimony:


And I use the lighting study from the Lawrence Berkeley National Lab study to get the -- to set the hours of use of those lights.  So if you know the light bulb wattage, you can figure the consumption of the electricity by those lights, and I used to get the, for example, the four hours that a TV is on, I just figured that since the hotel light is on four and a half hours I figured that, you know, you’ve got to have a half hour before you turn on the TV.  So there is no -- I did ask the Lawrence Berkeley National lab folks who did the study on the hotel room lighting that’s used by guests, I did E-mail them to ask if they had ever studied the other appliances such as the TV or the hair dryer and 
they had not.  So I just used my best estimate of that.  Hair dryer, for example, I estimated and the hotel department at MU also agreed with the ten minutes for a daily use of a hair dryer.

Again, if you know the wattage of the appliance, then you can make an estimate, a reasonable estimate of the use, then you can calculate the kWh, kilowatt hours, that that guest has consumed in their room, in their guest room. 

Tr. at 83-84 (emphasis added).

Q  Now, let’s go across the top [of the Director’s form, Ex. C].  You've got room appliance and lighting.  Of course, that’s the appliances listed below.  The wattage, that’s for each of the appliances?

A  Yes.

Q  Hours per use per rental day?

A  Yes.

Q  What is that?

A  That is -- I used, as previously indicated, for the lighting I used the Lawrence Berkeley National Laboratory test and that’s straight off their information.  For example, the eight hours of a bathroom light as it turns out in the study 
about 20 percent of your hotel guests use the bathroom light as a nightlight.  So it’s left on all night long.  The study mentioned that that was the reason it was higher than everything else.  So I used that to put those hours in there.  And then for the other appliances I made a reasonable guess as to their use, for example, a hair dryer.  

MR. OLTHOFF:  I'm sorry, Your Honor.  I’m not sure that’s admissible testimony when we’re guessing about what to put in there.  Also I want to move to strike the prior testimony concerning utilization and reliance upon the truth of the matters included in the Lawrence Berkeley report that she testified she used.  

MR. CLEMENTS:  Commissioner, she’s not stating that they are the absolute truth.  She’s stating that that’s what she has used.  The testimony has been that these are very adjustable if the taxpayer of the hotel has information on it.  

COMMISSIONER KOPP:  This whole thing, as I understand it, is a suggested form.

MR. CLEMENTS:  Yes.  

COMMISSIONER KOPP:  We’ll overrule the objection.  We’ll take it for what it is.  

Tr. at 89-91 (emphasis added). 


A  So what I did on the conference rooms was I know that by building code a hotel conference room has to have 2.4 watts per square foot for lighting.  That’s by building code.  So I was able to –

Q  Which building code are you talking about?

A:  The jurisdiction’s building code.  And they each have different.  I don’t remember whose I used.  But by building code.  If your jurisdiction requires a building code, I think Springfield’s does, you have to meet those specs.  

Q  You estimated that as an amount?

A  Yes.  So to make it easy, again, the hotel can provide their own information, but to make it easy I used the 2.4 watts per square foot for lighting.  

Tr. at 94-95 (emphasis added).  

Q  When you’re doing an audit, do you have to research some things?

A  Absolutely.

Q  When you research them, do you have to make assumptions?


A  Absolutely, you have to research.

MR. OLTHOFF:  Your Honor, I object.  This witness has not been identified as an expert witness and cannot make assumptions to bolster her testimony.  I object to the propriety of the testimony being offered.  She’s a fact witness concerning the refund request in this case, not been identified as an expert to opine about the propriety of this formula or what went into this formula but simply to testify concerning facts of which she has personal knowledge.

MR. CLEMENTS:  This is a means of her doing her job as an auditor for the Department of Revenue.  She’s required to do these 
things.  She should be able to testify as to what steps she has taken and how she has accomplished her job.  It’s not --


COMMISSIONER KOPP:  I’m going to allow her to testify as to the steps and the assumptions and things that she made.  Obviously you’ll have the opportunity to cross-examine her to determine the weight to be given the testimony.
Tr. at 96-97.  


Q  And would you go through just real briefly since we’ve gone through the real form first the proposed -- now, you did use information provided by the taxpayer, did you not?

A  Yes.  And where I didn't have information like the wattage of the light bulbs, I just made a reasonable guess based on what I’ve seen from other hotels.  For example, the 75 watt light bulbs, I don't know what -- the interrogatories 
didn’t address the wattage of the light bulbs in the rooms so I used 75.  
Tr. at 99 (emphasis added).  


Q  Now, these wattages, you indicate that they’re estimates that you use from your background and knowledge?

A  Yes.

Q  And your experience?

A  Yes.  The hotel department of Mizzou also provided these ranges.

MR. OLTHOFF:  Same objections, Your Honor.  

COMMISSIONER KOPP:  Now, wait a minute.  I think maybe this is a different situation.

Are you saying that the wattages that are shown on this exhibit, that you got these numbers off of a chart or table that somebody else has prepared or did you make these up?  

THE WITNESS:  I didn’t make any of these up.  The hotel department of Mizzou provided the wattages for like the hair dryer and the iron, and I’d have to go back to my notes to exactly which ones, I think the television, clock radio.  They can’t provide the specific light bulb wattage, but they indicated the typical 60 watt, 75 watt or 100 watt bulb is used by hotels.  But then there’s also 
the compact fluorescent which are like 23 watt or 32 watt.  So you have different choices there of wattages for those appliances.

COMMISSIONER KOPP:  So you just guessed as far as putting these down then?

THE WITNESS:  No, for the hotel filling this out themselves they don’t have to guess.  They put in their actual thing.  For this hotel -- 

COMMISSIONER KOPP:  This is the one you filled out?

THE WITNESS:  -- yes, I chose the middle ground, 75.
Tr. at 105-06 (emphasis added).  


Q  You have room heating and cooling appliance below?

A  Yes.

Q  Could you explain that, please?

A  I have two boxes there because the Muehlebach Tower B and the Marriott Tower A have different appliances.  So I wanted to -- I don’t know how many rooms are rented at the Marriott versus how many rooms are rented at the Muehlebach.  So I have to make one average room for this hotel to make this -- I mean if I was doing this exactly, I would ask the hotel this information.  So I took the two different appliances at each of those hotels and I divided them in half.  So they’re both represented on this average.  And you'll notice that the first bold box represents the Muehlebach which has the electric element heater resistance coil in the PTAC unit, in that unit, and I received those numbers from the PTAC manufacturer test and runs and operates their PTAC’s in cities all over the United States and they provide the total kWh consumption of those units, the air-conditioning part of that unit and the heating part of that unit.  They provide that on their website.  And I took Kansas City consumption and St. Louis consumption and averaged those two for the method for this.  So this unit is the average of what that heater element coil per the carrier website that’s consumption.

Tr. at 106-08 (emphasis added).  

  
Q  And has option 5.  What happened to all the other options?

A  Option 5, there was only 4 options before.  The Department did not -- we did not originally research centralized systems, centralized systems being the chiller, the boiler, the cooling tower, the pumps that are used in a centralized system to heat and cool the rooms via sending that cold or hot water to those rooms and then that valve that either sends the water into that room or not.  We did not believe that those pieces of equipment not located in the guest room were in direct control of the guest and therefore we did not believe that that electricity was resold.  So we did not include that as a room appliance to be determined as to resold electricity.  

However, a hotel in St. Louis wanted to present that argument that the chiller electricity and the cooling tower and the pumps were also resold but we didn't have any electricity kWh figures for that.  So he hired a consultant and then I looked over that work and understood it.  And so I had that information.  So if it is determined that the chiller pump’s cooling tower on the roof of the hotel is in control of the guest and that electricity consumption has been resold to the extent that the room is rented, then I wanted to have a number.  I wanted to be able to present an electricity.  And that’s what this is.  

So I don’t have the chiller size for the Muehlebach and for the Marriott, but this was a similar hotel.  And I knew the room size on this hotel.  So I adjusted that similar system, which is a chiller, hot water, cold water pipe system with pumps and the cooling tower, I used that work done on that hotel and I just adjusted it for the room size difference on the Marriott and Raphael.

Q  So there’s an estimate.  Are you saying that this is part of the refund that should be issued or not?

A  The Department of Revenue does not believe that this equipment is in control of the guest.  It’s not controlled by the guest and therefore has not been resold.
Tr. at 109-11 (emphasis added).  


Q  Okay.  So applying your numbers used from the method that the Department of Revenue uses, have you come up with a conclusion of the refund amount that might be due this taxpayer?

A  Yes.  I did, you know, again have to use the estimate that the Muehlebach is 50 percent of the rooms, of the total Marriott rooms.  I think I heard today in testimony that the building is, one 
building is 20 stories and one is 18.  So that would seem to be a pretty reasonable estimate.  But yes, I have calculated that.
Tr. at 111 (emphasis added).  


Q  And how about conference rooms?

A  Conference room is the work paper D.  Based on information provided in the interrogatories, I knew the number of conference rooms and I knew the space, total space of the conference rooms.  Conference rooms, unlike guest rooms conference rooms do vary in size.  They are more difficult to estimate.  But I used the total square footage of the conference room divided by the 42 rooms to get the average square footage of a conference room.  And then I calculated the wattage that since 2.4 watts per square foot is needed for lighting in a conference room, I calculated the wattage that is needed to light that conference room, that average conference room, and then turned that into kWh using four hours per day rented.  And then using that 21.34, 21.34 kWh per conference room rented, I then go to the next work paper.  Are you ready for me to go there?  

Q  Page E?  

A  So that’s E, yes.  I did not have information, it was not provided in the interrogatories regarding their occupancy rate of the conference rooms.  I just made an estimate of that.  So I estimated that 70 percent, they had an occupancy rate of 70 percent on their conference rooms.  
Tr. at 113-14.  


Q  We’re looking right now for the rooms of the guest rooms we’re looking 54,791.10 and the conference rooms 6,724.22?  

A  That’s correct.  And then on the conference rooms again the Department does not believe that that conference room, because that it sounds like in the Muehlebach and Marriott that the conference rooms do not have any appliance, heating cooling appliance actually in the room from the air handlers.  So we would say that that’s not in control of the guest.  If it was found that that air handler was in control of the guest, then I have calculated what an amount of electricity to that and refund to that.

Tr. at 114-15 (emphasis added).  

Q  What you did is you did some internet research and some library research and you spoke to some people; is that correct?  

A  Yes.

Q  Is there anything else that you did?

A  That sums it up.

Q  Now, when you conducted your research over the internet and you determined whatever articles to identify from there, did you do anything personally to verify the accuracy of the results of that research that was done by the people who conducted it?

A  Do I have -- I don’t have a way to measure kWh.  So if, for example, I research on the internet that it says that a carrier ran this PTAC unit in Kansas City and they tell me that it uses 44,025 kWh in a year, I didn’t have any way to verify that manufacturer’s statement, no.  I took it at that statement.  I used those numbers.

Q  You don’t know whether the research that was done by whomever did it, whether it was carrier or anybody else, whether that research was accurate to begin with, correct?

A  That’s correct.  

Q  You don’t know whether it was biased, correct?  

A  That’s correct.

Q  You don’t know whether the researchers who did it followed any particular procedures or guidelines in conducting their research, correct?

A  I know they followed some guidelines because like, for example, the Lawrence Berkeley National Laboratory test, they have a list of all the, you know, how they tested, how many hotels, you know, but I didn’t, you know, say well, that’s a good enough test.  I don’t have -- I didn’t do that.  I accepted that test.

Q  You don’t have qualifications in order to know whether they did it correctly, do you?

A  No.

Q  You also mentioned that you interviewed people from 10 to 12 Springfield hotels?

A  Yes.


Q  Did you take notes or gather any written information from those people?

A  Yeah.

Q  Do you know whether that was ever supplied to us?

A  No.

Q  But that whatever information you obtained from them went into your formula, correct, in some respects?

A  In some respects as to which appliances in the room, for example, yes.

Q  But that’s not -- information about those hotels was not supplied to us, correct?

A  Those specific hotels, no.

Q  You never interviewed anybody at the Marriott or the Raphael, correct?

A  No.

Q  Didn’t do an on site inspection?

A  No.

Q  So you don’t have any personal knowledge of any of the appliances or amenities in the hotel rooms other than what you might have seen in the interrogatory answers?

A  In the interrogatory, that’s correct.

Q  You didn’t observe anything?

A  Right, that’s correct.

Q  Other than what you might have read about the people who did the, for example, the Lawrence Berkeley article or Professor 
Turner, other than what you read about them, do you know those people at all?

A  No. 

Q  You don’t know anything about their qualifications other than what you read?

A  Actually I have from the website the Lawrence Berkeley Lab, for example, I have a little bio on him but Wayne Turner, no.

Q  Only what you read is what you know?

A  Exactly.

Q  Do you believe, Ms. Gardner, just that because those articles were available on the internet that they somehow gained some degree of accuracy because you could obtain them on the internet?

A  I think the Lawrence, for example, I think the Lawrence Berkeley National Laboratory is a recognized organization on the campus of University of Southern California-Berkeley.  

Q  How do you know that?

A  From the information.

Q  Just from what you’ve read?

A  Right.  Based on that, I believe they know what they're doing.  It wasn’t just somebody, you know, just somebody saying something.  Can I finish?  For example, and another example the manufacturer of the PTAC unit.  I don’t know anybody better to go ask that information of than the very manufacturer of the equipment who has provided that by city.  So yes, I thought it good information.  

Q  I want to make clear, neither you nor anybody under your supervision placed any temporary meters at the Raphael or the Marriott?

A  No.

Q  Nobody, neither you nor anybody under your supervision made any effort to obtain actual data information concerning electrical usage at the Marriott and Raphael?

A  No.

Q  You had mentioned something earlier, I believe, I want to make sure I understand it, that based on what you had observed outside of this hearing there was no comprehensive study done of usage of light in hotel rooms by guests, correct?

A  Say that again.

Q  Yes.  Based upon what you have read, you’re not aware of any comprehensive study done by anybody regarding usage of lights in hotel rooms, correct?

A  The Lawrence Berkeley National Laboratory is about the lighting in a guest room.  That is the study.  What I could not find and they were not aware of any study done on any of the other appliances in a guest room such as the TV, microwave, hair dryer, but the lighting has been studied.  That was the only study that they knew of or that I was able to find.

Q  That was not a study of the Marriott or the Raphael?

A  No, no.  

Q  Do you even know what hotel they studied?

A  I just know it was many hotels, many hotels across the nation.  

Q  Do you know whether they studied a hotel in Kansas City?

A  Specifically Kansas City, I just know national.

Tr. at 117-22 (emphasis added).  


Q  And looking at the first page under the column regarding wattage, correct?

A  Uh-huh, yes.

Q  Those are not numbers specific to the Raphael or the Marriott, correct?

A  No, that is correct.

Q  In fact, those are numbers that either you made up or you obtained from some materials that you had read?

A  From my experience working with other hotels is where those numbers came from and those particular appliances, yes.

Q  That experience working with other hotels is either what people told you or what you read in documents they provided to you outside of this matter, correct?

A  Could I get you to repeat that?

Q  Your experience that you were talking about is based upon what somebody told you or that you read, correct?

A  On the wattage readings, that's correct, yes, that’s correct.

Q  Then the next column of hours of use per 
rental day, again, that's something that you either read or you made up?

A  Yes.

Q  So based upon the numbers that you made up, they could be incorrect as would apply to actuals of the Marriott or the Raphael?

A  I think made up kind of has a different connotation maybe to me than what you're saying by using the word made up.  The times of like, for example, ten minutes on the coffee maker, that’s about the time that it takes for that coffee maker to work.  So it was my reasonable expectation of these appliances and the hours of use as regards the lighting study that I determined those hours, that’s correct.

Q  But you don't know whether anybody in particular used the coffee maker more than once a day?

A  That’s correct.

Q  You don't know how many people are in a room when these appliances might be used, correct?

A  I don’t know that either.  

Q  You don’t know whether people leave the television on all night when they’re sleeping?

A  That’s correct, I do not know that.

Q  Did you ever do any survey or have any survey done under your supervision concerning guests who stayed at either the Marriott or the Raphael?

A  No.

Q  Where you plugged in a number in either the wattage or hours of use per rental day as opposed to something that was done, contained in one of these studies, where it was you that came up with that number, that was your own subjective idea as to what to put in there; is that correct?  

A  An example of that would be the wattage of the light bulbs, and that's correct, 75 is an average wattage of a bulb.

Q  Are you aware of any recognized standards for putting together a formula such as what’s found in Exhibit D anywhere in the country?  Has anybody developed a recognized standard for putting together a formula like this?

A  No, not that I’m aware of.

Tr. at 123-26 (emphasis added).  


Q  Let me ask you about the conference rooms and a question about that.  That would be, if you want to you can refer to this Respondent’s Exhibit D at page E is where it first appears I guess here.  There are a number of columns running across, and you use occupancy rate and you have in parentheticals my guess.  You grabbed that out of the air?

A  That’s correct, yes.

Q  With respect to the conference rooms, your basic assumption here is that there's a certain amount of lighting that's required by a code, correct?

A  That’s correct.

Q  Have you determined what the code in Kansas City requires?

A  I have not specifically looked at the Kansas City code.

Q  And you also make some assumptions in your formula here concerning a certain amount of energy used for cooling, correct?

A  That’s correct.

Q  You don’t assume anything for heat?

A  That is correct.

Q  Do you know based upon usage at the Marriott whether people have requested heat to be used in the conference rooms?

A  As regards to the Marriott and Raphael, I do not know.

Q  So your assumption there with respect to energy usage for cooling can be completely wrong?

A  Per the, I don’t know if I can quote this, per the Wayne Turner book, a conference room is a thermally heavy situation whereas a guest room is a thermally light.  The difference between those terminologies is that if it's a light building, it means that whatever is happening outside is what’s going to happen inside.  If it’s cold outside, you’re going to need heat outside.  A thermally heavily thing is actually the reverse is that surprise, it’s winter outside but because you have a conference room with 100 people with the lights and the heat from the bodies, you actually are going to be surprised to need air-conditioning for that conference room or you don’t need heat, maybe you don’t need air-conditioning but maybe you just don’t need heat even though it’s cold outside.

MR. OLTHOFF:  Move to strike to the extent the response is dependent upon hearsay of this book.  
BY MR. OLTHOFF:  

Q  You don't have any, again, personal knowledge about whether heat is necessary for any of the conference rooms at the Marriott or Raphael?

A  No, I do not.

Tr. at 126-29 (emphasis added).  

BY MR. OLTHOFF:  

Q  My question was, the methodology used of using the total sales tax paid and reducing that by an occupancy rate and square footage, those are three objective factors that can be used to create 
a result, correct, I mean somebody knows the occupancy rates, somebody knows the square feet and they know the sales tax paid, correct?

A  Yeah, they know those things.

Q  You might disagree on the application of that, but my question to you is those three items are absolutely objective items, correct?

A  Yes.

Q  Unlike the methodology used here in Exhibit D where you have utilized guesswork in determining occupancy rate for conference rooms and you have used your own arbitrary findings with respect to certain wattages or hours of use in a particular room, correct; that’s subjective on your part?

A  As regards the Marriott Raphael.  I don’t make this for everybody.  As regards these two hotels, that’s correct.  That was just a guess.

Q  Okay.

A  I didn’t have the information and I needed the information and I made a guess.

Q  We’re only here concerning these two hotels.  I don’t mean to impugn your methodology with respect to others.  With respect to these two, which is what we’re here about, that’s just purely subjective and guesswork, right, on the rooms and guest rooms?

A  Purely guess on the 70 percent and I guessed on the -- I know the appliances that are in your room, but I did have to on the lighting estimate, make an estimate of that wattage, that’s correct.

Tr. at 131-32 (emphasis added).
The primary objection that KCP&L argues in the briefs is that Gardner is not qualified as an expert.  An expert witness’ opinion testimony is usually based upon facts that the expert did not personally observe and of which the expert did not have personal knowledge.
  Therefore, 
the facts or data on which experts rely in forming their opinions need not be independently admissible
 and may be based on hearsay.
  
The Director did not offer Gardner as an expert witness, and she did not offer opinion testimony.  Gardner was a fact witness to testify as to the Director’s methodology for determining electricity use.  Gardner relied on out-of-court statements, such as the Lawrence Berkeley study and her questioning of 10 to 12 hotels, to obtain numbers for the form.  Gardner’s testimony as to the blank form, Exhibit C, was offered to show her methodology for deriving the form, and was not offered to show that those numbers were true at any given hotel.  Her testimony as to her methodology for developing the form was not hearsay, as we construe it not for the truth of the matters asserted, but as the methodology for deriving a rebuttable estimate on the Director’s form.  

We also note that a cover letter in Exhibit A indicates that the Director provided KCP&L’s counsel with a copy of a report from the University of Missouri entitled “Electricity Utilization in Controllable Hotel Space.”  However, Gardner did not testify as to any report from the University.  She only testified as to contacting the University and obtaining information, and no copy of the report was introduced into evidence in this case.  
KCP&L also objects to the admissibility of the blank form, Exhibit C, but we renew our ruling that the copy of the blank form is admissible.  The numbers on the form are not fixed.  Instead, the form is designed so the hotel can insert its own numbers.  The form is designed as a guideline, but any hotel may provide its own numbers or conduct its own study rather than using the form.  The Director recognizes that the blank form is a rebuttable estimate.  It is admissible 
as evidence, not for the truth of the numbers stated therein as applied to any particular hotel, but to show the Director’s method for arriving at a rebuttable estimate.  
KCP&L moved to strike the following testimony by Gardner:  


Q  Based upon your review of the methodology used by KCP&L here, that’s a purely objective standard, isn’t it; you look at space or the total dollars paid on sales tax and reducing it by space and the vacancy rate, correct?

A  No, I don’t agree.

Q  What’s subjective about that?

A  The assumption by using that formula is that electricity consumption is the same for every square foot in a hotel.  And I know from reading research, for example, from the Wayne Turner Energy Management Handbook that in a hotel that is definitely not true.  The elevators, the room hallways that are lit 365 days 24 hours a day, a guest room is not lit like that.  The atrium alone is very expensive to heat and cool in a hotel.  That open space, the hallways that have to be heated and cooled 24/7, that would -- the kitchens per square foot not going to be the same as the appliances.  You can just look at the appliances in a kitchen versus the electrical appliance in a guest room.  You can see that those wattages are totally different and they are not in the same kind of square footage.  That assumption is inaccurate.  The Turner book indicated that a hotel study done on a Chicago hotel, they put 30 meters in this hotel, multi-story hotel.  They found that 69 percent of the space of this hotel was guest rooms that also included the corridors on those floors, but less than 25 percent of the energy used by that hotel actually was on those floors.  

Then the other part of that equation, the vacancy rate, just taking that new number after you’ve reduced it to just guest rooms, then taking the vacancy rate against that, well, that’s not correct because we should know that a vacant room does not use electricity like an occupied room does.  

A vacant room is not running the TV, a vacant room is not running the lights.  So that relationship doesn’t make any sense either.

MR. OLTHOFF:  I’m sorry.  I’m going to move to strike because I’m not sure you understood my question.  

THE WITNESS:  I’m sorry if I didn’t.
Tr. at 129-31.  

We did not rule on the motion to strike, but Gardner’s testimony was clearly unresponsive to the question asked.  Therefore, we strike her testimony to the effect that electricity use is heavier in non-customer spaces than in customer spaces.  

We allowed Gardner to testify as to her methodology for making her estimate of electricity use at the Marriott and the Raphael.  We reaffirm our ruling that her testimony was admissible for that limited purpose – not that all of these numbers were true, but that they were the basis for her estimate.
  The testimony was presented to show Gardner’s mental process in arriving at a dollar amount on behalf of the Director, not for the truth of the figures that she used, as the Director recognized that Gardner’s calculation was a rebuttable estimate.  
B.  Weight to be Given to Gardner’s Estimate of 
Electricity Usage at the Marriott and the Raphael
We are required to make findings of fact and conclusions of law.
  Our decision must be based on the preponderance of competent and substantial evidence.
  We have concluded that the Director’s evidence was generally admissible for the limited purpose that we have described, with the exception of the testimony as to which we sustained KCP&L’s motion to strike.   Whether we can accept Gardner’s numerical estimate as competent and substantial evidence of the actual electricity use by customers in the Marriott and the Raphael is another question.  
“Substantial evidence” is evidence which, if true, has probative force upon the issues, i.e., evidence favoring facts which are such that reasonable men may differ as to whether it establishes them; it is evidence from which the trier or triers of fact reasonably could find the issues in harmony therewith; it is evidence of a character 
sufficiently substantial to warrant the trier of facts in finding from it the facts, to establish which the evidence was introduced.[
]  

The court in KCP&L I plainly held that the electricity use is a factual issue.  Our Findings of Fact need be based upon only a reasonable probability,
 but a finding of fact may not be “based upon mere speculation, suspicion or conjecture.”
  In making our findings of fact, we are not bound by the estimate of any one witness.
  We must determine the weight to be given to testimony, and we may disbelieve testimony even if it is uncontradicted and unimpeached.
  
Even though KCP&L presented two hotel employees as witnesses, and the Director presented as a witness an auditor who had experience in reviewing this issue with hundreds of hotels, there was no testimony as to why no one installed a meter in any hotel room to determine the actual electricity use.  We routinely make approximations, when faced with insufficient evidence, to make determinations of the amount of a taxpayer’s gross receipts that are subject to tax.
  In this case, however, the Director proffers guesswork, estimates, and reliance on third-party studies and statements not in evidence as the basis for proposing a finding of fact as to the electricity use by guests at the Marriott and the Raphael.  Such speculation and lack of personal knowledge cannot be the basis for substantial and competent evidence.  Gardner has never visited either hotel and did not interview anyone at either hotel.  

We examine each portion of Gardner’s calculation in detail.  Gardner relied on KCP&L’s answers to the Director’s interrogatories as to what type of appliances and lighting are 
in the hotel rooms.  The answers to the interrogatories were admitted into evidence, and they constitute competent and substantial evidence as to what type of appliances and lighting are in the hotel rooms.  

As to the wattage of the lighting in the guest rooms, Gardner made a “guess” based on what she saw in her work with other hotels.  As to the wattage of the hair dryer, iron, television, clock radio, bathroom vent, coffee maker, and mini bar, Gardner relied on her background and experience, and on information from the University of Missouri.  Gardner was not even sure which figures she obtained from the University.  The figures for wattages of the appliances are from unidentified, unverified sources and are not based on Gardner’s personal knowledge.  This is not competent and substantial evidence.  It is true that KCP&L did not provide the wattage in response to the Director’s interrogatories because the hotels do not “track” that information, but the Director could have filed a motion to compel responses to the interrogatories.  

As to the hours of usage of the items in the guest rooms, Gardner relied on the Berkeley study as to the lighting, and information from the University of Missouri as to the hair dryer.  The Berkeley study is not in evidence, and we have no means to examine its contents or reliability.  Gardner guessed as to the hours of use of the other appliances in the guest rooms.  She allowed seven hours per day of use for mini bars, which is an unreasonable estimate, considering that a refrigerator would be in constant use.  In determining actual electricity use by the hotels, we cannot base a finding of fact on speculation and guesswork.  

Gardner did not include any figure for kilowatt hours of using a computer or computer access, even though both hotels, in response to the Director’s interrogatories, stated that they provided a computer or computer access in their rooms.  


In summary, Gardner’s figures for wattage and hours of use for lighting and appliances in the guest rooms are not based on personal knowledge and are speculation.  This is not 
substantial and competent evidence as to kilowatt hours used for lighting and appliances at the Marriott and the Raphael.  

Gardner relied on statements from the manufacturer as to the annual kilowatt hours provided by the in-room heating and cooling units.  We allowed Gardner’s testimony as to her methodology for making her estimate, but do not allow such unauthenticated out-of-court statements from a third party for the truth of the matter asserted.  Gardner also testified that she averaged the numbers provided by the manufacturer for use in St. Louis and Kansas City.  This is not reasonable, as both hotels in this case were in Kansas City.  Gardner recognized that the guest rooms in the Muehlebach Tower have in-room heating elements while the guest rooms in the Marriott building do not, but she computed an average between the two buildings without making any attempt to determine how many guest rooms were in each.  After the fact, she stated that the Marriott building had 20 stories and the Muehlebach Tower had 18 stories, so she thought that her average was a good estimate.  In fact, the Marriott building had 22 stories.  Gardner’s estimates are not competent and substantial evidence as to kilowatt hours used for in-room heating and cooling at the Marriott and the Raphael.  

The Muehlebach Tower relied on in-room heating elements, whereas the guest room heating and cooling units in the Marriott building merely had blower fans, and relied on either the hot water or chilled water piped into the rooms through the system.  Gardner accepted the Department’s position that credit would not be allowed for energy used in a central system, even if that system was the basis for heating and cooling the guest rooms.  Gardner made an alternate calculation in case an allowance is made for energy used by a central system.  This included the electrical energy to run the chiller, cooling tower, and pumps for air conditioning, and the pumps for heating.  We believe that it is reasonable to allow for energy use by a central system to the extent that it is used to heat or cool customer spaces.  Gardner relied on a study used by another 
hotel.  This study is not in evidence and was not based on Gardner’s personal knowledge.  Further, we do not see that Gardner, in making the alternate calculation, accounted for the fact that the Muehlebach Tower did not have a central heating system.  Gardner’s estimates are not competent and substantial evidence as to energy use by the chiller, cooling tower, and pumps in a central system to heat and cool guest room spaces.  

Gardner assumed that the conference rooms at the Marriott were in use for four hours per day, based on her research and her questioning of 10 to 12 hotels.  This is not based on personal knowledge and is speculation as to the hours of use at the Marriott.
  Gardner also assumed a 70% occupancy rate for the conference rooms, and she admitted that this was a “guess” and that she grabbed this number “out of the air.”
  Such speculation is not competent and substantial evidence.  

For the wattage of the lighting in the conference rooms, Gardner assumed a usage of 2.4 watts per square foot, based on the building code information from her standard form.  However, she could not remember which building code she used in developing her form, and she made no effort to examine the building code for Kansas City.  This speculation is not competent and substantial evidence as to the wattage of the lighting in the conference rooms.    


As to the heating and cooling in the conference rooms, Gardner admitted that she had no evidence as to whether the conference rooms had any heating or cooling appliances that were under the control of the customer.  However, the Marriott’s chief engineer testified that the conference rooms have individual thermostats.
  Gardner assumed, based on her reading of a book that was not in evidence, that a hotel conference room did not use any heating system.  Gardner had no personal knowledge as to whether the Marriott had or used any heating system in 
the conference rooms.  Also, because she assumed that the cooling of the conference rooms was based on a central system, she made no allowance for kilowatt hours used in cooling the conference rooms.  Gardner made an alternate calculation in case the kilowatt hours for cooling conference rooms were allowed.  Gardner computed three watts per square foot in her alternate calculation for the cooling system, but her testimony was not clear as to the source of this information.  When asked whether she determined this from her “research,” she responded:  “And I did have this 10 to 12 hotels that I asked questions of and got information regarding typical stuff.”
  Allowance should be made for the cost of heating/cooling the conference rooms at the Marriott because these rooms had individual thermostats.  Gardner’s speculation is not competent and substantial evidence as to kilowatt hours used for heating/cooling in the conference rooms at the Marriott.  
C.  Conclusion as to Amount of Sales Tax Paid on Electricity Use

The Director’s estimate of electricity use in customer spaces at the Marriott and the Raphael is not based on competent and substantial evidence.  KCP&L’s evidence as to the vacancy rate and the square footage devoted to guest rooms and conference rooms is competent and substantial evidence as to those numerical figures.  Figures as to square footage and vacancy rates are easily verifiable and are not based on speculation.  As in KCP&L I, we do not place any seal of approval on KCP&L’s method as the only correct methodology.  However, it is the best we have in this case, and it does offer the advantage that the floor space and vacancy rates are objective and measurable factors.  Although this method of determining electricity use may not be exact, it is a reasonable method of making an approximation, as is our duty to do,
 and is at least based on competent and substantial evidence.   

KCP&L presented revised figures based on the square footage and vacancy rates at the Marriott and the Raphael.  KCP&L has reduced the refund claim for the Marriott by the amount of sales tax on electrical usage for the downtown garage building, 1219 Wyandotte, Account No. 3389:  $3,073.68.  KCP&L has also reduced the refund claim by the amount of sales tax on electrical usage for the underground parking garage, office and areas and lobby at the Marriott, Account No. 2298:  $14,857.37.  This reduces the claim to $513,339.36 - $3,073.68 - $14,857.37 = $495,408.31.  KCP&L then determined that the square footage of the guest rooms and conference rooms at the Marriott was 59.85% of the total square footage, reducing the claim to $296,501.87.  KCP&L also determined that the vacancy rate at the Marriott was 44.81%, reducing the claim to $163,639.38 for the Marriott.  KCP&L determined that the square footage of the guest rooms at the Raphael was 68.43% of the total square footage, reducing the refund claim to $27,431.79, and that the vacancy rate at the Raphael was 25.77%, reducing the refund claim to $20,362.62 for the Raphael. 
III.  Conclusion as to Refund

KCP&L has established its entitlement to a refund of $163,639.38 for electricity use in guest rooms and conference rooms at the Marriott, and $20,362.62 for electricity use in guest rooms at the Raphael, a total of $184,002.00.  Interest applies to the refund as a matter of law.
 

SO ORDERED on March 12, 2008.



________________________________



JOHN J. KOPP  



Commissioner

vertical fan coil unit blower fan (300cfm)—room size 250-350sqft         88                                0.14


ptac—btuh 9000 heat/cool unit—heating                                                   4425                            5.32                  





vertical fan coil unit blower fan (300cfm)—room size 250-350sqft            88                               0.14


with no heater (just blower fan)                                                                     132                             0.16








	�For purposes of this decision, we will use the term “guest rooms” hereinafter to refer to guest rooms and suites.     


	�For security purposes, we list only the last four digits of each account number.


	�The periods of these claims overlap because the claims are for different accounts.  


	�A cover letter for the report appears in Respondent’s Exhibit A.  However, the report itself is not in evidence.  


	�Ex. C.


	�Gardner testified:  





A  So what I did on the conference rooms was I know that by building code a hotel conference room has to have 2.4 watts per square foot for lighting.  That’s by building code.  So I was able to --





Q  Which building code are you talking about?





A  The jurisdiction’s building code.  And they each have different.  I don’t remember whose I used.  But by building code.  If your jurisdiction requires a building code, I think Springfield’s does, you have to meet those specs.  





Q  You estimated that as an amount?





A  Yes.  So to make it easy, again, the hotel can provide their own information, but to make it easy I used the 2.4 watts per square foot for lighting.  


	


Tr. at 94-95.  





	�Gardner testified:  





Then I used a 3 watts per square foot for cooling, and I considered that a conference room would be rented four hours a day.  





Q And you did determine these from all of your research, background information, what have you?





A And I did have this 10 to 12 hotels that I asked questions of and got information regarding typical stuff.





Tr. at 95.  





	�The instructions on the form state:  “If your conference rooms do not have their own hvac appliances, delete the 3 watts in cell B4.”  


	�Tr. at 99.  


	�Tr. at 102; see also Tr. at 135.


	�Ex. D, at A1.  Gardner testified:  





I have two boxes there because the Muehlebach Tower B and the Marriott Tower A have different appliances.  So I wanted to -- I don’t know how many rooms are rented at the Marriott versus how many rooms are rented at the Muehlebach.  So I have to make one average room for this hotel to make this -- I mean if I was doing this exactly, I would ask the hotel this information.  So I took the two different appliances at each of those hotels and I divided them in half.  So they’re both represented on this average.  





Tr. at 107.  


	�Ex. D, at A1.  We cannot determine how Gardner derived the kWh per rental day from the annual kWh.  


	�Gardner testified:  





And you’ll notice that the first bold box represents the Muehlebach which has the electric element heater resistance coil in the PTAC unit, in that unit, and I received those numbers from the PTAC manufacturer test and runs and operates their PTAC’s in cities all over the United States and they provide the total kWh consumption of those units, the air-conditioning part of that unit and the heating part of that unit.  They provide that on their website.  And I took Kansas City consumption and St. Louis consumption and averaged those two for the method for this.  So this unit is the average of what that heater element coil per the carrier website that’s consumption [sic].





Tr. 107-08.  We assume that 88 is the number for the air conditioning and that the other numbers of annual kilowatt hours are for the heating.  88 and 132 are the numbers on the Director’s standard form for Option # 4 with fans only (centralized heat and cooling) with a vertical fan coil unit blower fan (300 cfm) and room size of 250-350 square feet.  Ex. C, at 9.  4425 is the number on the Director’s standard form for Option # 1, heating with a 9000 btuh ptac.  Ex. C, at 8.  


	�Ex. D, at A1.  


	�Id.  


	�Ex. D, at E1.  On cross examination, Gardner admitted that she grabbed this number “out of the air.”  


Tr. at 127.  


	�Gardner’s chart stated:  





Room HVAC Options





OPTION # 5:  Guestrooms are heated/cooled with centralized air-water system utilizing induction units.  See attached “Cooling Electric Consumption” worksheet and [“]Heating Electric Consumption” worksheet for the detail behind the per room kWh consumed per year for cooling and heating





Ex. D, at B1.  However, the electric consumption worksheets are not attached to Exhibit D.  There is no “Option # 5” on Gardner’s standard form.  





	�Ex. D, at C1.  


	�Tr. at 114-15.  Gardner did not perform any calculation for heating conference rooms.  Based on the Energy Management Handbook by Turner, she assumed that conference rooms were warmed by body heat and that no heating was necessary.  Therefore, she assumed that cooling was required each rental day.  Tr. at 127-28.   


	�We explain our rationale for this Finding of Fact, which accepts KCP&L’s calculation, later in this decision.  


	�Section 621.050.1.  Statutory references are to RSMo 2000 unless otherwise noted.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Sections 136.300.1 and 621.050.2.


	�Bert v. Director of Revenue, 935 S.W.2d 319, 321 (Mo. banc 1996).


	�Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  


	�83 S.W.3d at 553-54.  


	�83 S.W.3d at 554.  


	�Id. (quoting § 621.193).  


	�Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 792 (Mo. banc 2004).


	�Concord Publ’g House, Inc. v. Director of Revenue, 916 S.W.2d 186, 195 (Mo. banc 1996).  


	�Alberswerth v. Alberswerth, 184 S.W.3d 81, 101 (Mo. App., W.D. 2006).  


	�Speer v. City of Joplin, 839 S.W.2d 359, 360 (Mo. App., S.D. 1992).


	�CADCO, Inc. v. Fleetwood Enterprises, 220 S.W.3d 426, 434 (Mo. App., E.D. 2007).


	�220 S.W.3d at 434.


	�In re Marriage of Patrick, 201 S.W.3d 591, 596-97 (Mo. App., S.D. 2006).


	�For example, Gardner testified as to the wattage of the heating/cooling units, and stated that she obtained this information from the manufacturer’s Web site.  We do not allow this out-of-court statement for the truth of the matter asserted as to the actual wattage of the heating/cooling units at the Marriott and the Raphael.  


	�Section 536.090.  


	�Section 621.193.  


	�Collins v. Division of Welfare, 270 S.W.2d 817, 820 (Mo. banc 1954). 


	�Greer v. Missouri State Highway Dep’t, 362 S.W.2d 773, 778 (Sprfld. Ct. App. 1962), rev’d on other grounds, Kasl v. Bristol Care, Inc.  984  S.W.2d 852, 855 (Mo. banc 1999).  


	�Id.  


	�Henderson v. Laclede Christy Clay Products Co., 206 S.W.2d 673, 677 (St.L. Ct. App. 1947).  


	�Alexander v. D.L. Sitton Motor Lines, 851 S.W.2d 525, 527 (Mo. banc 1993).  


	�Dick Proctor Imports, 746 S.W.2d at 575; Broadview Country Club v. Director of Revenue, No. 97-1021 RV (Mo. Admin. Hearing Comm’n March 26, 1998); Imperiale v. Director of Revenue, No. 96-0587 RV (Mo. Admin. Hearing Comm’n Nov. 3, 1997).  


	�The Raphael does not have conference rooms.


	�Tr. at 126-27.


	�Tr. at 53.


	�Tr. at 95.  


	�Dick Proctor Imports, 746 S.W.2d at 575.


	�Section 144.190.2.  
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