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FINDINGS OF FACT AND CONCLUSIONS OF LAW


KCD, Inc., d/b/a Custom Concepts Design & Build and Centennial Log Homes, filed a complaint on August 20, 1998, challenging the Director of Revenue’s sales tax assessments for 1991 through 1996.  KCD argues that Centennial is a contractor and is not subject to sales tax on its log home packages.  


This Commission convened a hearing on the complaint on July 22, 1999.  James M. Sauter, with Deeba, Sauter & Herd, represented KCD.  Legal Counsel James L. Spradlin  represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on January 31, 2000, the last date for filing a written argument.

Findings of Fact

Centennial’s Predecessor

1. Bill McGinnis formerly operated Custom Builders Corporation.  Heritage Log Homes, a subsidiary of Custom Builders, was in the business of selling log home packages for the construction of log homes.  

2. In 1987, McGinnis sold the business to his children, Kathleen, Colleen, and David, who formed KCD (their initials) to operate the business.  

Centennial’s Business Operations
3. KCD does business as (1) Custom Concepts Design & Build and  (2) Centennial Log Homes.  Custom Concepts is not at issue in this case.  Centennial conducts the same business that Heritage previously conducted.  There have been no changes in the mode of operation of the business, except that Centennial possibly gives its customers more assistance than Heritage did.  The only other thing that changed was the ownership and the name of the companies.  Pat Tosie, who is Kathleen’s husband and was the production and sales manager for Custom Builders, now oversees Centennial.  

4. KCD is located in Sunset Hills, Missouri, on the same property as Customer Builders was.  There are three homes on the property, one of which is a main office, and the other two of which are display homes.  McGinnis still owns the property, and he leases it to his children.  

5. Centennial provides log home packages to its customers for the construction of log homes.  Under the terms of its contracts, Centennial provides all materials for constructing the shell of the home.  

6. Centennial does none of the construction work on any of the homes.  The customer is responsible for doing the work or hiring contractors to do the work.  Centennial promotes its 

packages as enabling the customer to save money by building “sweat equity” in working on the home.  Very few of Centennial’s customers are contractors themselves.  

7. Centennial’s brochures describe it as a “partner in building” with the customer. Centennial visits the job site to make sure the work is done correctly.  

8. Customers usually own a lot when they go to Centennial.  During the initial meeting, the customers discuss with Centennial the design and the type of house that the customers desire.  Sometimes the customers have an idea or a sketch of what they want.  Centennial has a catalog of about 50 home plans.  Most customers look through the catalog to begin their planning, but then they modify the plans to meet their own needs.  Therefore, almost every home is different. The homes are not modular or prefabricated homes.  The homes are “stick homes”; i.e., they are built one piece at a time.  Centennial custom-designs the home according to the customer’s desires.  Based on the customer’s desires, Centennial draws a blueprint for each home.

9. Centennial also prepares a cost estimate that includes everything that goes into the home, not just the log home package.  

10. Customers are free to arrange their own financing.  Centennial also works with a mortgage broker who can come to its office and arrange financing for its customers.  

11. After the blueprint is drawn and approved by the customer, the customer signs a purchase order agreement to order materials (the log home package) from Centennial.  The purchase order agreement covers materials for frame walls, sub-floors, walls, ceiling, roof, overhang, louvers and vents, exterior windows and doors, and, if applicable, materials for fireplace, deck, and porch.  The customer also pays a deposit of $500.  

12. The purchase order agreement provides:  

GENERAL PROVISIONS

· PURCHASER, ACTING AS HIS OWN GENERAL CONTRACTOR, IS RESPONSIBLE FOR THE CONSTRUCTION OF THE LOG HOME, AND IN PARTICULAR, THE INSTALLATION OF ALL MATERIALS FURNISHED HEREUNDER AND ANY OTHER ITEMS NOT SPECIFICALLY MENTIONED.  IT IS FULLY UNDERSTOOD THAT SELLER IS NOT FURNISHING ANY LABOR OR SUPERVISION HEREUNDER AND ANY ASSISTANCE OR GUIDANCE GIVEN BY SELLER SHALL NOT CONSTITUTE ANY RESPONSIBILITY OR LIABILITY OF [SIC] THE PART OF THE SELLER. 

*   *   *

· ALL PERMITS ARE THE RESPONSIBILITY OF PURCHASER.  

SPECIAL PROVISIONS

4.
Purchaser is responsible for all material once delivered to his 


premises and shall notify Seller in writing of any claims for 


shortages or damages within five (5) days of delivery or waiver 


same. . . .  Purchaser is responsible for all materials stolen or 


missing after delivery. 

*   *   *

12.
Any surplus materials of the Log Home Package not employed 


in construction, as detailed in this contract, shall be the 


property of Seller, which Seller shall remove in a reasonable 


time.  

*   *   *

20.
Purchaser shall insure the house against fire, perils of extended 


coverage, vandalism and malicious mischief, said insurance to 


be effective from the date of delivery of any material and while 


building is in process, and remain in force until full payment of 


the purchase price is made to Seller.  Purchaser to furnish 


Seller with Certificate of Insurance naming Seller as Co-


insured.  

*   *   *

22.
Purchaser acknowledges that he is the General Contractor for 


construction of his residence and accepts all responsibilities of 


the General Contractor.  By acting as such, Purchaser saves the 


cost of hiring one.  However, if Purchaser elects, he may hire a 


third party as his General Contractor.  

13. After the purchase order is signed, the customer must obtain a building permit.  Half of the time, Centennial applies for the building permit on behalf of the customer.  The other half of the time, Centennial helps the customer assemble the information to apply for the building permit.  

14. Either after or at the same time the building permit is issued, Centennial prepares a materials list to determine what materials it must order for the home.  The materials list sometimes must be modified in the course of a job.  

15. Centennial does not deliver all of the materials in the package at one time, but delivers them when the customer needs particular items.  Centennial takes back surplus materials although customers rarely have surplus materials.  (Resp. Ex. A, at B3.)  The cost of the project may be more or less than the amount of the purchase order agreement, as the customer may use more or less materials.  

16. Centennial provides its customers with lists of subcontractors that Centennial has found reliable.  However, the customers are free to choose any subcontractors they desire, or to do the work themselves.  The list states:  “Purchaser, acting as his own General Contractor, is responsible for choosing subcontractors, suppliers, building materials and construction.  It is fully understood that Custom Concepts and Centennial Log Homes is not furnishing labor or supervision and any guidance given by Custom Concepts and Centennial Log Homes shall not create or constitute any responsibiltiy [sic] or liability to Custom Concepts and Centennial Log Homes.”

17. Centennial checks the foundation on all homes.  

18. If a customer is doing his/her own work, Centennial gives the customer more supervision than it would give if a subcontractor were doing the work.  

19. If a carpenter subcontractor is not familiar with log homes, Centennial gives him more supervision than usual.  If the carpenter is using materials in the wrong way, Centennial makes the carpenter pay for wasted materials.  Centennial schedules the carpentry subcontractors’ work.  

20. If a subcontractor does poor work on the log home package, Centennial sometimes corrects the work or has it corrected without any additional charge to the customer. 

21. In spite of the contract provisions, Centennial may replace log home package materials that have been stolen from the construction site.  Centennial does so because the customer needs to finish the house.  

22. Even though the contract states that Centennial is not responsible for damage to the real estate, Centennial will sometimes repair damage, such as damage caused by delivery trucks, because it wishes to maintain the customer’s goodwill.  

23. Centennial believes that it owns all logs not yet incorporated into a home.  (Tr. at 55.)  

24. When some customers have become dissatisfied and sued Centennial, the trial courts have allowed the case to go to a jury on the view that Centennial is a general contractor. 

Sales Tax
25. Centennial pays sales tax on the materials and logs that it buys in Missouri.  However, Centennial has never paid Missouri use tax on materials that it purchases from out-of-state.   

26. Centennial does not charge sales tax to its customers for the log home packages; thus, it does not remit sales tax on the log home packages.    

27. Beginning in 1985, Heritage retained a CPA to assist it.  The CPA still does accounting for Centennial.  The CPA has never recommended that Heritage or Centennial file sales tax returns because he did not believe Heritage or Centennial was subject to sales tax.  

Previous Audits
28. The Director conducted a sales tax audit of Heritage in 1986.  The auditor, Richard Ackfeld, dealt with Custom’s in-house accountant, Herb Graham, who is now deceased.  The Director made no sales tax assessments as a result of the audit.  Based on the results of the audit, Heritage still did not file sales tax returns.  

29. On May 23, 1986, Heritage’s attorney wrote an opinion letter to Mr. Graham, stating that Heritage was not subject to sales tax.  The letter was forwarded to Mr. Ackfeld.  

30. When Centennial took over Heritage’s business in 1987, Centennial did not file sales tax returns because it was operating the same business as Heritage, and Heritage had not been required to file sales tax returns. 

31. In 1988, the Director conducted another sales tax audit of Heritage.  The Director made no sales tax assessments as a result of the audit.   

32. The Director has no records from the audits of 1986 and 1988, nor any record even noting the existence of the audits, because the Director destroys such records after a period of five years if there is no issue arising from the audit.  

The Current Audit
33. The Director conducted a sales/use tax audit in 1998 for tax periods July 1991 through June 1996.  At the beginning of the audit, the CPA retained by Centennial refused to sign a waiver of the statute of limitations.  The CPA refused to provide the auditor with documents for periods prior to 1993 because he believed the statute of limitations would bar any 

assessments for those periods.  The CPA also refused to provide the auditor with information regarding Centennial’s gross receipts.  However, the auditor had access to customer files and purchase invoices for the periods that KCD’s accountant believed were not barred by the statute of limitations.  (Tr. at 123, 148; Resp. Ex. A, at D2.)  The purchase invoices were stored in file boxes and filed by vendor by date paid.  (Resp. Ex. A, at D2.)  The invoices had the job number on them.  (Resp. Ex. A., at D2.)  

34. During the course of the audit, the auditor sent a letter to the CPA on 

December 24, 1997, stating:  

[Y]ou may have a credit of taxes paid on the purchase of the items that we are contending are retail sales (Customers listed on exhibit sheet S1 and S2).  In order to process this, please make up a schedule for the customers on those exhibit sheets listing purchase price plus any applicable taxes paid at the time of purchase of materials.  These numbers will then be verified and credit applied against the sales tax due. . . .

The CPA never provided the requested information.  

35. The auditor determined that Centennial was subject to sales tax on its log home packages.  Because KCD did not provide records for periods prior to 1993, the auditor determined the taxable sales for the 42 months for which sales records were provided, divided by 42, and then multiplied by the total number of months in the audit period.  Although the auditor was provided with the entire customer files for periods that the accountant believed were not barred by the statute of limitations, the auditor used the contract price as the sales price and did not look in the customer files for the amounts actually paid on the contracts.  (Tr. at 148.)  

36. The auditor determined that Centennial’s taxable sales were $211,678.14 during each month of the audit period.  The sales tax rate for Sunset Hills and St. Louis County was 5.725 % 

for the periods through third quarter 1994, and was 6.725% for periods beginning with fourth quarter 1994.  

37. The auditor examined in-state purchase invoices for potential sales tax liability, but 

found:  

Invoices for all purchases and sales of fixed assets were examined for possible sales tax liability.  There were no questionable sales or instate purchases of fixed assets.  Thus resulting in no sales tax due in this area.  


To examine for instate purchases subject to sales tax, the forced sample period of 07/01/93 through 06/30/96 was used.  There were no questionable purchases of consumables from instate vendors that were not taxed.  Thus resulting in no sales tax due from instate vendors.  


In order to obtain reasonable assurance that all purchase invoices were examined for the sample period, several invoices were randomly selected from the purchase journal and then traced back to the hard copy invoice file.  

(Resp. Ex. A, at B2.)  

38. The audit report stated:  


Because the taxpayer paid sales tax at the time of purchase for nearly all of their log home kits they would be entitled to a credit for this tax against their liability for the sale of those log home kits.  I requested a list of materials used in these jobs (along with the amount of sales tax paid).  See workpaper Z-10.  However, the taxpayer does not want to take the time to put together these records since he contends that sales tax is not due on the sale of the log home kits in the first place.  I was therefore unable to give this credit to the taxpayer in my audit.  

(Resp. Ex. A, at B6.)  

39. Pursuant to the audit, the Director issued final decisions on June 26, 1998, assessing sales tax, interest and additions against KCD for the periods at issue as follows:  


Period
Tax
Additions
Interest

3rd Quarter 1991

$12,118.57
$605.93
$8,828.29


4th Quarter 1991
$12,118.57
$605.93
$8,462.08


1st Quarter 1992
$12,118.57
$605.93
$8,104.49


2nd Quarter 1992
$12,118.57
$605.93
$7,738.94


3rd Quarter 1992
$12,118.57
$605.93
$7,373.40


4th Quarter 1992
$12,118.57
$605.93
$7,007.52


1st Quarter 1993
$12,118.57
$605.93
$6,652.93


2nd Quarter 1993
$12,118.57
$605.93
$6,286.38


3rd Quarter 1993
$12,118.57
$605.93
$5,919.84


4th Quarter 1993
$12,118.57
$605.93
$5,553.29


1st Quarter 1994
$12,118.57
$605.93
$5,198.70


2nd Quarter 1994
$12,118.57
$605.93
$4,832.15


3rd Quarter 1994
$12,118.57
$605.93
$4,465.61


4th Quarter 1994
$14,235.35
$711.77
$4,815.05


1st Quarter 1995
$14,235.35
$711.77
$4,398.52


2nd Quarter 1995
$14,235.35
$711.77
$3,967.95


3rd Quarter 1995
$14,235.35
$711.77
$3,537.38


4th Quarter 1995
$14,235.35
$711.77
$3,143.38


1st Quarter 1996
$14,235.35
$711.77
$2,828.33


2nd Quarter 1996
$14,235.35
$711.77
$2,506.29

The assessments of sales tax total $257,188.86.  KCD appealed to this Commission the assessments of sales tax, interest and additions.


40.  KCD paid no Missouri use tax on purchases from out-of-state.  The auditor had examined purchase invoices from out-of-state vendors for purposes of the use tax audit and determined that Centennial was liable for $3,294.91 in use tax (Resp. Ex. A, at D1), but KCD did not appeal the use tax assessment to this Commission.  


41.  Centennial’s material costs for 1995 were $460,984.61.
  Centennial’s sales in 1995 were $701,169.55.
  Centennial’s material costs for the first two quarters of 1996 were $422,780.64.  Centennial’s sales for the first two quarters of 1996 were $683,806.91.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  KCD has the burden to prove that it is not liable for the amounts that the Director assessed.  Section 621.050.2.
  Our duty in a tax case is not to merely review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).

I.  Liability for Sales Tax


Section 144.020.1, RSMo Supp. 1999, levies a tax upon retail sales of tangible personal property.  Section 144.021 and section 144.080.1, RSMo Supp. 1999, require the seller to remit the tax to the Director.  A sale at retail is: 

[A]ny transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration . . . .

Section 144.010.1(10), RSMo Supp. 1999.  Section 144.210.1 provides:  

The burden of proving that a sale of tangible personal property, services, substances or things was not a sale at retail shall be upon the person who made the sale[.]


The crucial element under section 144.010(10), RSMo Supp. 1999, is the transfer of title or ownership.  Title is prima facie evidence of ownership, and title and ownership are generally acquired simultaneously by the same entity.  Olin Corporation v. Director of Revenue, 

945 S.W.2d 442, 444 (Mo. banc 1997).  Ownership may be proven by a right to exercise dominion or control over the property.  Id. 


KCD argues that it is a contractor and is therefore not liable for sales tax.  KCD argues that title does not pass to its customers until after the materials are built into the home.  Once materials become attached to the realty, they are part of the real property; thus, they are not tangible personal property subject to sales tax.  Marsh v. Spradling, 537 S.W.2d 402, 405 

(Mo. banc 1976).  


In House of Lloyd, Inc. v. Director of Revenue, 824 S.W.2d 914, 923 (Mo. banc 1992), the court stated:  

The parties have the right to control the time and place that passage of title occurs by their express intent.  However, these intentions control only when the parties “otherwise explicitly agreed” when title will pass.  “Explicitly agreed” means that which is so clearly stated or distinctly set forth that there is no doubt as to its meaning.  

(Citations omitted.)  Centennial’s contracts provided no express agreement as to the passage of title.  KCD relies heavily on Paragraph 12 of the Special Provisions of Centennial’s purchase order agreement, providing that Centennial had control over leftover materials.  However, Paragraph 12 is not an express statement as to when title passes and is not controlling in our determination of when title passes.  


Section 400.2-401(2) provides:  

Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his performance with reference to the physical delivery of the goods . . . ; and in particular . . .

(a) if the contract requires or authorizes the seller to send the goods to the buyer but does not require him to deliver them at destination, title passes to the buyer at the time and place of shipment; but

(b) if the contract requires delivery at destination, title passes on tender there.  


As we have already stated, Centennial’s contracts contained no express agreement as to the passage of title.  Therefore, title passed to the customer at the time at which Centennial completed its performance with reference to the physical delivery of the goods.  


Centennial argues that in spite of its own contractual provisions, it had an ongoing responsibility in regard to the log home package materials because it assisted the customer and provided supervision in the erection of the home.  We agree that form should not control over substance in a sales tax transaction.  Centennial argues that it has the right to make a subcontractor pay for wasted materials.  That would be an indication of ownership.  However, once the materials are delivered to the customer, the customer may do anything that it pleases with them.  The customer may install the materials or hire a subcontractor to install them.  Centennial has no control over those choices and the disposition of the property.  The plain terms of the contract provide:  “Purchaser is responsible for all material once delivered to his premises . . . .  Purchaser is responsible for all materials stolen or missing after delivery.”  The agreement further provides that the purchaser is the general contractor and accepts all responsibilities of the general contractor.  


We conclude that title to and ownership of the materials passes to the customers upon delivery to their premises.  Therefore, Centennial is selling tangible personal property.  The fact that Centennial recovers any leftover materials does not dictate a contrary conclusion.  That situation rarely occurs.  Further, the customer has no interest in leftover materials, and title to and ownership of the leftover materials reverts back to Centennial after construction is completed and the customer has determined which materials to use.  


Centennial points to the Director’s Regulation 12 CSR 10-3.028 regarding contractors, which provides:  

(1) The term contractor, as referred to in these rules, means any person entering into an agreement to improve, repair, replace, erect or alter real property.  Contractors are considered to be the final purchasers and consumers of the materials and supplies which are used in fulfilling a construction contract and which enter into and become part of the completed project.  As a consequence, persons selling materials and supplies to contractors are subject to sales tax on the gross receipts from all such sales.  

(2) The term contractor does not include any person selling carpet, drapes, sod or other items when title to the property passes to the purchaser prior to being commingled with and becoming a part of the real property.  

(3) Sellers of materials and supplies to owners of real property to be used by the owners, their agents or independent contractors in erecting, altering, improving or repairing buildings or other improvements are subject to the sales tax. 

(4) When a person sells to a contractor materials or supplies fulfilling his/her contract with that general or prime contractor, the sales are subject to these sales tax [sic].


This regulation actually supports the Director’s position.  Centennial did not enter into an agreement to erect real property.  The purchase order agreement only obligated it to supply materials, and the undisputed evidence is that Centennial performed none of the actual construction work itself.  The materials were sold “to owners of real property to be used by the owners, their agents or independent contractors in erecting . . . buildings[.]”  Therefore, paragraph (3) of the regulation provides that KCD is subject to sales tax.  


KCD also argues that it is entitled to rely on the two previous audits concluding that its predecessor was not subject to sales tax.  Neither the Director nor this Commission has authority to change the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  There is no law preventing the Director from making a redetermination of the taxability of a 

particular business.  KCD raises no argument that the Director is estopped from re-evaluating its taxability.


We conclude that title to and ownership of the log home package materials passes to Centennial’s customers upon delivery to their premises.  Therefore, Centennial is subject to tax on its sales of log home packages.  

II.  Statute of Limitations


KCD argues that even if it is subject to sales tax, the Director’s assessments for certain periods are barred by the statute of limitations.  Section 144.220 provides:  


1.  In the case of a fraudulent return or of neglect or refusal to make a return with respect to any tax under this chapter, there is no limitation on the period of time the director has to assess.  

*    *    *


3.  In other cases, every notice of additional amount proposed to be assessed under this chapter shall be mailed to the person within three years after the return was filed or required to be filed.  


The Director argues that KCD neglected or refused to make a return.  We disagree.  


Neglect is a negligent or careless failure to file a return.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 208 (Mo. banc 1990).  KCD’s failure to file sales tax returns on behalf of Centennial was based on the advice of its lawyer and accountant, in addition to the fact that two different audits by the Department of Revenue on Centennial’s predecessor, which operated a virtually identical business, resulted in a determination that the business was not subject to sales tax.  This case is similar to Lora v. Director of Revenue, 618 S.W.2d 630, 634 (Mo. 1981).  In Lora, the court held that the taxpayer’s failure to file returns, based on her 

reasonable belief that her business was not subject to sales tax, did not constitute neglect for purposes of the statute of limitations.  Id.; see also Odorite of America, Inc. v. Director of Revenue, 713 S.W.2d 833, 838-39 (Mo. banc 1986).    


Under the circumstances of the present case, KCD’s failure to file returns was not due to neglect or refusal to file, but to reasonable reliance on professional advice and on DOR’s own actions.  Therefore, pursuant to section 144.220.3, any assessments not made within three years after the return was required to be filed are barred by the statute of limitations.  


 Under section 144.080.1, RSMo Supp. 1999, sales tax returns are due by the last day of the month following each quarterly period.
  The Director’s assessments are dated June 26, 1998.  The Director was required to make the assessments within three years after the return was required to be filed.  Therefore, the earliest period for which the assessments are not barred by the statute of limitations is second quarter 1995, which ended in June 1995.  The assessments for third quarter 1991 through first quarter 1995 are barred by the statute of limitations.  

III.  Computation of Tax


KCD presented a number of arguments as to the computation of sales tax in the event that we held it taxable on its sales of log home packages.  KCD first contends that the auditor’s figures for the amounts of sales were incorrect because the auditor used the contract amounts rather than the actual amounts received.  The Director objected to KCD’s exhibit summarizing the amounts received, arguing that it was not the best evidence.  However, the auditor had the customer files available but did not examine them to determine the amount paid on the contracts; 

the auditor looked only at the contract price.  The sales tax is imposed on the sales price, not the contract price.  Section 144.020.1(1), RSMo Supp. 1999, and section 144.021.  Therefore, we use KCD’s figures for the amounts received on the sales.  


Next, in computing the amount of sales tax, KCD subtracts a cost for labor.  It argues that the labor is not taxable.  KCD’s contracts did not separately state labor charges, and KCD’s “labor” is merely incidental to its sales of tangible personal property.  Further, KCD did not explain how it derived the labor costs.  We conclude that KCD is taxable on its gross receipts without any exclusion for labor charges.  Howard Buick Oldsmobile, Inc. v. Director of Revenue, No. 89-001766 RS at 6 (Mo. Admin. Hearing Comm’n March 18, 1991).  


Finally, KCD argues that it already paid sales tax on its purchases of materials.  In its belief that it was acting as a contractor, KCD paid sales tax on its materials purchases, but did not collect sales tax from its customers on the log home packages.  However, rather than crediting the sales tax paid on purchases against the sales tax that would be due on its sales, KCD uses a different methodology and subtracts the cost of materials from the amount of sales, arguing that it already paid sales tax on its purchase of the materials.  The Director argues that KCD should not be allowed credit for sales tax paid on purchases of materials because it failed to provide the auditor with the requested information as to the amount of sales tax paid on materials purchased. However, the auditor examined in-state purchase invoices for sales liability and thus had access to the records to determine the amount of sales tax paid on the purchases.  The taxpayer should not be required to present a ledger of items that had already been provided to the auditor for review.  Section 136.300, RSMo Supp. 1999.  Therefore, because Centennial paid sales tax on materials purchased, we allow the costs of materials to be subtracted from taxable sales.  (Pet’r Ex. 13.)  In effect, this allows KCD a credit for the sales tax paid on purchases of 

materials.
  On certain contracts, KCD lists $500 as the only cash received, which would represent situations in which the customer paid the $500 deposit but then proceeded no further with the construction project.  For the amount of sales, we do not include the $500 deposits where there was no further action on the project, because there was no sale in that circumstance. (Finding 41.)


KCD’s Exhibit 13 does not identify the quarters during which each transaction occurred.  Therefore, we subtract the 1995 materials costs of $460,984.61 from the 1995 sales of $701,169.55 (Finding 41) and multiply by .75 to determine the taxable sales of $180,138.71 for the second through fourth quarters of 1995, which are not barred by the statute of limitations.  The sales tax on this amount, at the 6.725% rate, is $12,114. 


For the first two quarters of 1996, Centennial had costs of materials in the amount of  $422,780.64 and sales of $683,806.91 (Finding 41), resulting in taxable sales of $261,026.27 and sales tax of $17,554 at the 6.725% rate.  


Interest applies to the unpaid sales tax liability as a matter of law.  Section 144.170.  

IV.  Additions


The Director imposed a five percent addition for the failure to pay tax, rather than a 25 percent addition for the failure to file returns.  Section 144.250.3 imposes an addition for the failure to file due to negligence or intentional disregard of rules and regulations.  Negligence is “the lack of due care or failure to do what a reasonable and ordinarily prudent person would do under the circumstances.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  

KCD at least presented a reasonable theory for its failure to pay sales tax, and its failure to pay sales tax was also based on the conclusions of two prior audits that it was not subject to sales tax.  Therefore, until the current audit, KCD had a reasonable basis for not paying sales tax.  The current audit necessarily covers previous tax periods, when KCD was acting in reliance on the prior audits.  Therefore, KCD was not negligent in failing to pay sales tax during the periods at issue, and it is not subject to additions under section 144.250.3.  Its failure to pay sales tax was likewise not due to willful neglect; thus, no additions lie under section 144.250.2.  Hewitt Well Drilling & Pump Serv., Inc. v. Director of Revenue, 847 S.W.2d 795 (Mo. banc 1993).

Summary


The Director’s assessments for third quarter 1991 through first quarter 1995 are barred by the statute of limitations.  


KCD’s sales tax for the second through fourth quarters of 1995 is $12,114.  


KCD’s sales tax for the first two quarters of 1996 is $17,554.  


Interest applies to the deficiencies as a matter of law.  KCD is not liable for additions.   


SO ORDERED on April 3, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Although the assessment states “September 1991,” the auditor’s report indicates that the relevant period is third quarter 1991, which ended in September 1991.


�Pet’r Ex. 13, 3rd column, “Material Cost.”


�Pet’r Ex. 13, 2nd column, “Total Cash Received.”  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), was not in effect at the time of the hearing in this case. 


	�Even if it did, this Commission does not have equitable powers, Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940), and there is no affirmative misconduct by the Director in making these assessments.  Missouri Gas Energy v. Pub. Serv. Comm'n, 978 S.W.2d 434, 439 (Mo. App., W.D. 1998).





�The Director may require monthly returns in some circumstances.  Section 144.090.1.  Because KCD did not file returns, there is no history as to whether returns would be filed quarterly or monthly.  


�KCD’s method is somewhat flawed because KCD paid no use tax on its purchases of materials from out-of-state; thus, it did not pay tax on all materials that it seeks to subtract from its sales tax base.  However, the Director assessed use tax pursuant to the audit, and KCD has not appealed the use tax assessment.  (Finding 40.)  In the future, because KCD is subject to sales tax on its sales of log home packages, it should purchase the materials free from sales and use tax under a resale claim.  Section 144.010.1(9), RSMo Supp. 1999, and section 144.615(6).  
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