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DECISION 


The City of Kansas City, Missouri Aviation Department (“the City”) is not liable for sales tax on electricity provided to its lessees.  
Procedure


The City filed a complaint on January 8, 2008, challenging the Director of Revenue’s (“the Director”) assessment of sales tax and additions, plus interest, for August 2007.  On February 13, 2008, the City filed an amended complaint to also challenge the Director’s assessments of sales tax and additions, plus interest, for September and October 2007.  

This Commission convened a hearing on August 7, 2008.  Mark W. Comley, with Newman, Comley & Ruth, represented the City.  Senior Counsel Ronald C. Clements represented the Director.  The City filed the last written argument on December 2, 2008.  

Commissioner John J. Kopp, having read the full record including all the evidence, renders the decision.

Findings of Fact

The City Charter
1.  Section 406 of the City of Kansas City’s charter provides in part:

(a)
Duties. There will exist an Aviation Department, under the supervision of a Director of Aviation, to administer the operations of the City’s airports and associated activities of the City, including:

(1)
Management of airports. Management and operation of all the buildings and fields owned and operated by the City for the purpose of serving aviation;

(2)
Property management. Negotiate all leases for the facilities under control of the Aviation Department;

(3)
Development of future aviation facilities. Study and make recommendations to the City Manager concerning the regulation and development of aviation, including proposals for the enlargement of existing or the addition of new facilities to serve the aviation industry adequately;

(4)
Promotion of aviation. Make recommendations to the City Manager of programs for the promotion and growth of aviation[.]
The Airport

2.
The City owns, operates and maintains Charles B. Wheeler Airport (“the airport”). The space available for lease at the airport is under the management of the City Director of Aviation.
3.
The airport opened in 1927 and was dedicated by Charles Lindbergh.  Until 1972, the airport served as an international commercial service airport for the City metropolitan area.  Its former name was Mid-Continent International.
4.
The airport is certified by the Federal Aviation Administration (“FAA”).  The certification process is lengthy and is an annual event, although maintaining FAA certification means daily observance of certain requirements. 
5.
The airport is used primarily for general aviation, but is also designated as a “reliever” airport, meaning that in the event conditions at Kansas City International Airport are adverse, commercial aircraft can safely land and de-plane passengers.  The airport reflects a typical corporate-intensive general reliever facility as found in similar communities throughout the United States.  As such, it offers all of the amenities necessary for local and itinerant general aviation activities, to include the infrastructure to accommodate larger aircraft and diverse aviation activity as demand warrants.  Up to 700 aircraft per day take off or land at the airport – everything from single-engine propeller craft to sleek corporate jets.  The facility and its traffic control tower are open 24 hours a day and consistently rank highly among private and corporate pilots for their full range of service to general aviation.  The fixed-base operator services nearly 300 based aircraft, as well as itinerant and charter aircraft, offering fuel, full maintenance, aircraft rentals, sales and flight training.
6.
The airport’s facilities include numerous corporate hangars, maintenance hangars, a storage building, general aviation facilities, offices, shops, support buildings, an air museum, and ramp/apron areas.  
7.
The City has negotiated five leases for space at the airport.  The tenants are the FAA, Executive Beechcraft, Inc., VML, Inc., BJS Pilot Ground School, and Cherokee Distribution Services, Inc.   The FAA operates the air traffic control tower at the airport.  
8.
The FAA’s lease does not address the purchase of electricity.  Executive Beechcraft’s lease requires it to obtain and maintain utility services “at its own expense.”  VML’s lease requires the City to “maintain, and upgrade as needed, the electrical service to the building and to the breaker boxes within VML’s space.”
  BJS Pilot Ground School’s lease and Cherokee Distribution Services’ lease require the City to provide electricity service and the maintenance of such system.     
9.
Because Executive Beechcraft is the primary tenant of the airport, it is referred to as a fixed-base operator (“FBO”), and in that role subleases much of its space. Executive Beechcraft has subleased space to subtenants such as the Airline History Museum and Sprint.

City Metered Energy Supplies

10.
Kansas City Power & Light Company (“KCP&L”) delivers power to the airport under its large power service tariff approved by the Missouri Public Service Commission.  The City pays no sales tax to KCP&L for the electricity.  
11.
Electrical power to the airport is supplied by KCP&L through two substations.  One substation is mounted on a building located at 10 Richards Road. For billing purposes, KCP&L uses an address of 11 Richards Road for that substation.  Ownership and maintenance of this substation is shared between KCP&L and the City.  Power from this substation energizes a 14.4kv distribution line owned by the City that primarily serves buildings on the west side of the airport.  
12.
The buildings on the west side of the airport are equipped with City-owned meters that measure the energy used at those buildings.  A City employee records monthly usage of electricity at those buildings.  That employee reports usage to the accounting department, which then prepares a bill. 
13.
The City maintains the distribution line and the meters at its own expense, and it uses an outside electrical contractor to provide service above and beyond what can be provided by its own employees. 
14.
The rate for electrical service charged to the tenants on the west side of the airport has been in effect for at least nine years. 
15.
The Broadway Bridge substation, serving the east side of the airport, is not owned by the City.  On the east side of the airport, the City has responsibility for delivering electrical power to three facilities:  150 Richards Road (Hanger No. 2), 200 Richards Road (Hanger No. 3) and 250/300 Richards Road (the terminal building).  The other facilities on the east side of the airport are served with electrical power directly by KCP&L. VML, Inc., BJS Pilot School, and Cherokee Distribution Services, Inc., occupy the terminal building.  For the terminal building, there is no separately metered charge for power; the City’s cost of supplying electricity to the tenants in the terminal building is included in the rate of rent.  

Billing

17.
The accounting and finance manager is responsible for any billings and collection of billings with respect to leases at the airport.  Those billings include electrical usage by the tenants. 
18.
A City employee reads the meters associated with the leases or tenancies that reimburse the City for electrical usage.  The meter reading is done around the 10th of each month.  The meter readings are provided to the City’s accounts receivable department, which in turn determines the number of kilowatt hours used by the tenant for the billing period.  That kilowatt hour figure is multiplied by the rate for electrical usage established for the lease and then totaled.  Invoices are prepared and delivered to the tenants. 
19.
The tenants or subtenants billed by the City for their electrical usage at the airport are Executive Beechcraft, Sprint, Civil Air Patrol, Airline History Museum, Save-A-Connie, and the FAA.  Save-A-Connie is a non-profit organization affiliated with the Airline History Museum.  
20.
The rate charged the tenants for electrical usage is designed to recover the City’s direct expense for electricity.  The rate is not designed to recover any costs to upgrade the system, and no amount is added to recover the City’s cost of maintaining the electrical distribution lines or substations that the City may own or operate. 
21.
Although KCP&L’s rate for power service has historically varied, KCP&L’s current rate that it charges the City is approximately six cents per kilowatt hour.  The rate charged by the City to the affected tenants at the airport is approximately nine cents per kilowatt hour, and that rate has been in place for at least nine years. 

Sales Tax Payments

22.
The City has filed sales tax returns with the Director’s office in the past with respect to the amounts collected from the metered airport tenants for electrical usage.  The City has a sales tax license.  The City’s sales tax returns reflected sales tax on electricity usage by Executive Beechcraft and Sprint/United Management.  The City’s sales tax returns reflected an adjustment (subtraction from gross receipts) for amounts paid by electricity usage by Civil Air Patrol, the FAA, and the Airline History Museum, because those organizations are exempt from sales tax.      
23.
The City stopped paying sales tax on its airport tenants’ metered electrical usage in August 2007.  This led to the Director’s sales tax assessments for the months of August, September and October 2007, which were estimated based on the City’s previous returns.  The Director included four locations in the assessments.  The airport’s location, 400 Richards Road, 
is the only location at issue in this case.
  The sales tax assessed for the 400 Richards Road location is $1,457.03 for August, $1,353.88 for September, and $1,277.50 for October 2007, a total of $4,088.41.
  
24.
Under agreement with the Director, the City has filed “zero” returns for any reporting period subsequent to October 2007 pending the outcome of this case.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  The City has the burden to prove that it is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  



Section 144.020.1, RSMo Supp. 2008, provides:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of the tax shall be as follows:  
(1) Upon every retail sale in this state of tangible personal property . . . a tax equivalent to four percent of the purchase price paid or charged, . . . 

*   *   * 

(3) A tax equivalent to four percent of the basic rate paid or charged on all sales of electricity or electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]

The Director agrees that the City is not subject to sales tax on its purchases of electricity.
  The Director has assessed the City on its “sales” of electricity to tenants at the airport. 
The City argues that it is not engaged in the business of rendering a taxable service.  Section 144.010(2), RSMo Supp. 2008, defines the term “business”:

(2) “Business” includes any activity engaged in by any person, or caused to be engaged in by him, with the object of gain, benefit or advantage, either direct or indirect, and the classification of which business is of such character as to be subject to the terms of sections 144.010 to 144.525.  The isolated or occasional sale of tangible personal property, service, substance, or thing, by a person not engaged in such business, does not constitute engaging in business within the meaning of sections 144.010 to 144.525 unless the total amount of the gross receipts from such sales, exclusive of receipts from the sale of tangible personal property by persons which property is sold in the course of the partial or complete liquidation of a household, farm or nonbusiness enterprise, exceeds three thousand dollars in any calendar year. . . .
The Director relies on City of Springfield v. Director of Revenue,
 where the court held in a 4-2 decision that the City of Springfield was subject to sales tax on sales of items from concession stands, fees charged for admission to softball games and the zoo, and fees charged for the use of and participation in a variety of other events, facilities and programs.  The court relied on the statutory definition of “business” and other statutory definitions that are now set forth in 
§ 144.010, RSMo Supp. 2008:
  

(6) “Person” includes any individual, firm, copartnership, joint adventure, association, corporation, municipal or private, and whether organized for profit or not, state, county, political subdivision, state department, commission, board, bureau or agency, except the state transportation department, estate, trust, business trust, receiver or trustee appointed by the state or federal court, syndicate, or any other group or combination acting as a unit, and the plural as well as the singular number;

*   *   *

(10) “Sale at retail” means any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration;

*   *   *

Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:

(a) Sales of admission tickets, cash admissions, charges and fees to or in places of amusement, entertainment and recreation, games and athletic events[.]

*   *   *

(11) “Seller” means a person selling or furnishing tangible personal property or rendering services, the receipts from which a tax is imposed pursuant to section 144.020[.
]  
The court also quoted § 144.020.1(2), RSMo Supp. 1982, which provided:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: . . . 

(2) A tax equivalent to three percent of the amount paid for admission and seating accommodations, or fees paid to, or in, any place of amusement, entertainment or recreation, games and athletic events.  

The court concluded:
 
[I]t is completely obvious that the tax is properly ordained by the application of §§ 144.010.1(2), (5), (8)(a) and (9), RSMo Supp. 1982, which define “business”, “person”, “sale at retail” and “seller” subject to the sales tax in such terms as to include the City in this instance.  Section 144.020.1(2) brings the items of sales and the recreational activities of the City within the purview of the taxing statute.  

The court affirmed this Commission’s decision, which discussed the definition of “business” as follows:
  

The City of Springfield obtains pecuniary gain from providing the services which are noted in Finding of Fact No. 8.  In addition to obtaining monetary gain, the City of Springfield obtains indirect non-quantifiable non-pecuniary gains from providing recreational activities for its citizens. 

It is therefore the view of this Commission that the City of Springfield is in fact engaged in the business of selling tangible personal property or rendering taxable service at retail in this state.  


The legislature responded to the court’s decision in City of Springfield by enacting 

§ 144.030.2(17), RSMo Supp. 2008, which abrogates the court’s holding by specifically providing an exemption for:  

All amounts paid or charged for admission or participation or other fees paid by or other charges to individuals in or for any place of amusement, entertainment or recreation, games or athletic events, including museums, fairs, zoos and planetariums, owned or operated by a municipality or other political subdivision where all the proceeds derived therefrom benefit the municipality or other political subdivision and do not inure to any private person, firm, or corporation[.]


Each case turns on its own facts,
 and we find that City of Springfield does not apply to this case.  In City of Springfield, the city provided services that generated fees for the city.  In the present case, the City is merely passing on the electrical service provided by KCP&L.  Section 144.020.1 imposes the sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state” (emphasis added).  Section 144.020.1(3) goes on to specify electricity as a type of service that may be subject to tax.  However, we do not agree that the City is engaged in a “business” either as an airport or as a purveyor of electricity.  

Statutes imposing a tax must be strictly construed in favor of the taxpayer and against the taxing authority.
  Section 144.010.1(2) defines “business” to include any activity engaged in “with the object of gain, benefit or advantage, either direct or indirect.”  The record shows that the City Aviation Department undertakes the comprehensive management of the airport pursuant to the terms and provisions of the City Charter.  One of the duties of the Aviation Department created by the Charter is the leasing of available facilities.  The City provides a public service with its airport, and the provision of electricity is a necessary incident to that service.  The use of the electricity is for the purpose of furthering the City’s governmental interest in leasing the airport facilities.

The record shows that the City pays approximately six cents per kilowatt hour for the electricity and charges its lessees approximately nine cents per kilowatt hour.  Even though the rate charged to tenants was higher than what was charged to the City, we do not believe that the City provides electricity to its tenants with a profit motive in mind.  The City also presented evidence that the rate that the City collects does not even recover the costs of upgrading the system or maintaining the electrical distribution line and substation that the City owns and operates.  The rate charged by the City has been in place for at least nine years.  The City formerly reported sales tax on its metered tenants’ usage, and the Director has made an assessment on that basis.  Even though the City’s leases with VML, BJS Pilot Ground School and Cherokee Distribution Service require the City to “maintain” or provide electrical service, service to those tenants is not at issue because it is not metered.  The City does not even own the substation or distribution line on the east side of the airport, and the electricity to most of the facilities on the east side of the airport is supplied directly by KCP&L.  The fact that the 
electricity usage is metered for tenants on the west side of the airport does not mean that the City is in the business of supplying electricity.  Strictly construing the statutes in favor of the taxpayer and against the taxing authority, we conclude that the City supplies electricity to its tenants only as a necessary incident to its governmental service of providing an airport facility, and not “with the object of gain, benefit or advantage.”    
The definition of “business” further requires that the classification of such business “is of such character as to be subject to the terms of sections 144.010 to 144.525.”  The activity of airport regulation, management and leasing as engaged in by the City is not the character or classification of “business” that is subject to the terms of §§ 144.010 to 144.525.  The City’s supply of electricity to tenants is not subject to sales tax because the City is not engaged in the business of rendering a taxable service.    


The Director relies on Kansas City Power & Light Company v. Director of Revenue
 (“KCP&L”).  In that case, the court held that a hotel was not subject to sales tax as a purchaser of electricity used in customer spaces because the electricity was purchased by the hotel for resale to its customers.  The court relied on a provision in the definition “sale at retail,” found in 144.010.1(10):

Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:

*   *   * 

(b) Sales of electricity, electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]

Section 144.010.1(10) incorporates into the definition of “sale at retail” taxable services that are enumerated in § 144.020.1.  The court held that § 144.010.1(10) thus “make[s] clear 

that sales of electricity can qualify as sales at retail even though electricity is not tangible personal property.”
  The court quoted the resale exclusion set forth in the first sentence of 

§ 144.010(10) and stated:
  

Accordingly, under section 144.010.1(10), only transfers of property for use or consumption by the buyer, and not for resale, constitute “sales at retail.” . . .  In other words, if a person purchases a tangible or intangible product in order to sell it to another, the purchase is not subject to sales tax.  As this Court explained the rule in Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), “[t]he sale for resale exclusion is derived from the text of the statutory definition of ‘sale at retail’ . . . A ‘sale at retail,’ which is by this definition a sale ‘not for resale,’ is subject to tax under section 144.020.1 . . . , and by implication, a sale for resale is excluded from tax.”  Id. at 889-90.  This means that, “[t]o determine whether there has been a resale, a court must find that there has been (1) a transfer, barter, or exchange (2) of the title or ownership of tangible personal property or the right to use, store, or consume the same (3) for consideration paid.”  Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560, 562 (Mo. banc 2000), citing, Sec. 144.605(7), RSMo 1994; Aladdin’s Castle, Inc. v. Dir. of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  

The Director argues that KCP&L establishes that the City “sold” the electricity to its lessees.  Even if that is so, the City is not engaged in the business of selling electricity, as we have already discussed.  The City is not subject to sales tax on its provision of electricity to its lessees because the City is not engaged in the business of rendering a taxable service at retail.  

The City also contends that the Director is powerless to impose the tax because of the prohibition of Mo. Const. art. III, § 39(10):

The general assembly shall not have power:

*   *   *

(10) To impose a use or sales tax upon the use, purchase or acquisition of property paid for out of the funds of any county or other political subdivision.

We believe that Mo. Const. art. III, § 39(10) prohibits sales tax on a city’s purchases.  The Director makes no attempt to tax the City’s purchases of electricity.  The City’s “sales” of electricity to its lessees are at issue.  However, we have already concluded that the City’s provision of electricity to its lessees is not taxable because the City is not engaged in the business of selling electricity at retail.    

Summary


The City is not liable for sales tax on its provision of electricity to its airport tenants.  We abate the Director’s assessments.  

SO ORDERED on April 22, 2009.



________________________________



JOHN J. KOPP  



Commissioner

�Section 536.080.2. Statutory references are to RSMo 2000, unless otherwise noted.


	�The courts of this state can take judicial notice of the provisions of the City’s home rule charter.  Pollard v. Board of Police Commissioners, 665 S.W.2d 333, 341 n.11 (Mo. banc 1984).  This Commission may take official notice of those matters of which courts may take judicial notice.  Section 536.070(6).  We take official notice of the City’s charter. 


�Ex. 5 § 3.2(B)(2).  


�The Director has withdrawn the assessments as to the other locations.  (Tr. at 17-18.)  


�The Director also agrees that the City is not liable for additions to tax.  Id.    


�Section 621.050.1.    


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


	�Mo. Const. art. III, § 39(10).


�659 S.W.2d 782 (Mo. banc 1983).  


�There have been no substantive amendments to the quoted provisions since the court’s opinion in City of Springfield.  


�Italics added.


�659 S.W.2d at 784.  


�City of Springfield v. Director of Revenue, No. RS-79-0252 (Dec. 27, 1982).  


�Eighty Hundred Clayton Corp. v. Director of Revenue, 111 S.W.3d 409 (Mo. banc 2003).  


�American Nat’l Life Ins. Co. of Texas v. Director of Revenue, 269 S.W.3d 19 (Mo. banc 2008);  American Healthcare Mgt. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).   


�83 S.W.3d 548 (Mo. banc 2002).


�83 S.W.3d at 550. 


�Id. at 550-551.  
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