Before the

Administrative Hearing Commission

State of Missouri

PHILLIP L. JOYCE,

)



)



Petitioner,
)




)


vs.

)

No. 00-2668 DI




)

DIRECTOR OF INSURANCE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Phillip L. Joyce filed a complaint on November 4, 2000, seeking this Commission’s redetermination of the decision of the Director of Insurance (Director) denying Joyce’s application for a general bail bond agent license.  Joyce argues that he should be granted a license because he was previously approved for licensure as a bail bond agent after a hearing with this Commission.


This Commission convened a hearing on the complaint on April 3, 2001.  Joyce presented his case.  Kimberly Grinston represented the Director.  The matter became ready for our decision on June 11, 2001, when the last written argument was due.

Findings of Fact

1. On the 12th and 13th of August 1994, Joyce’s then-girlfriend wrote $4,355.53 in checks from her own account to retail merchants for building materials.  Joyce was not a signatory on the account.  Joyce transported the materials.  The checks were bad.

2. Based on the facts in Finding 1 and the testimony of the then-girlfriend, a jury found Joyce guilty of three counts of felony stealing by deceit in the Circuit Court of Scott County, Missouri, on July 9, 1995.  The court sentenced Joyce to a fine on each count and a year in the county jail.  State v. Joyce, No. CR395-2F. 

3. Joyce paid the fines and was released after 57 days of jail time on three years’ probation.  He completed his probation and operated a restaurant and locksmith business.  

4. In 1997, Joyce applied for a bail bond agent license with the Director.  The Director denied Joyce’s application on November 6, 1997.  Joyce appealed the denial to this Commission and presented evidence of rehabilitation, good moral character, and a good reputation in the community.  This Commission determined that Joyce’s application should be granted.  Joyce v. Director of Insurance, No. 97-3416 DI (Mo. Admin. Hearing Comm’n May 28, 1998).
5. In or about October of 2000, Joyce applied for a general bail bond agent license.  By letter dated October 30, 2000, the Director notified Joyce that his application was denied.

Conclusions of Law


We have jurisdiction to decide whether Joyce is entitled to a general bail bond agent license.  Section 621.120.
  Joyce has the burden to show that he is entitled to licensure.  Section 621.120.  


We exercise the same authority that has been granted to the Director.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  We have the same degree of discretion as the Director and need not exercise it the same way.  Id.


Joyce argues that his application should be granted because he was previously approved for licensure and is currently licensed as a bail bond agent.  However, Joyce was licensed as a “bail bond agent,” not as a “general bail bond agent.”   


Section 374.715 provides:


Applications for examination and licensure as a bail bond agent or general bail bond agent shall be in writing and on forms prescribed and furnished by the department, and shall contain such information as the department requires.  Each application shall be accompanied by proof satisfactory to the department that the applicant is a citizen of the United States, is at least twenty-one years of age, is of good moral character, and meets the qualifications for surety on bail bonds as provided by supreme court rule. . . .  In addition, each applicant for licensure as a general bail bond agent shall furnish proof satisfactory to the department that the applicant . . . has completed at least two years as a bail bond agent . . . and that the applicant possesses liquid assets of at least ten thousand dollars, along with a duly executed assignment of ten thousand dollars to the state of Missouri, which assignment shall become effective upon the applicant’s violating any provision of sections 374.700 to 374.775.

(Emphasis added.)  Section 374.700 provides the following definitions:


(1) “Bail bond agent”, a surety agent or an agent of a property bail bondsman who is duly licensed under the provisions of sections 374.700 to 374.775, is employed by and is working under the authority of a licensed general bail bond agent;

*   *   *


(4) “General bail bond agent”, a surety agent or a property bail bondsman, as defined in sections 374.700 to 374.775, who is licensed in accordance with sections 374.700 to 374.775 and who devotes at least fifty percent of his working time to the bail bond business in this state;


(5) “Property bail bondsman”, a person who pledges United States currency, United States postal money orders or cashier’s checks or other property as security for a bail bond in 

connection with a judicial proceeding, and who receives or is promised therefor money or other things of value;


(6) “Surety bail bond agent”, any person appointed by an insurer by power of attorney to execute or countersign bail bonds in connection with judicial proceedings, and who receives or is promised money or other things of value therefor.

A licensed bail bond agent works under the authority of a licensed general bail bond agent who has the necessary net worth and meets the qualifications to be a surety.  Division of Employment Sec. v. Hatfield, 831 S.W.2d 216, 220 (Mo. App., W.D. 1992). 


The Director alleges that Joyce’s application should be denied pursuant to section 374.715 and Supreme Court Rule 33.17(c) because he has been convicted of felonies.  Supreme Court Rule 33.17 provides the qualifications for surety on bail bonds:


A person shall not be accepted as a surety on any bail bond unless the person:  

(a) Is reputable and at least twenty-one years of age;

(b) Has net assets with a value in excess of exemptions at least equal to the amount of the bond that are subject to execution in the state of Missouri;

(c) Has not been convicted of any felony under the laws of any state or of the United States;

(d) Is not a lawyer, except that this disqualification shall not apply if the principal is the spouse, child or family member of the surety;

(e) Is not an elected or appointed official or employee of the State of Missouri or any county or other political subdivision thereof, except that this disqualification shall not apply if the principal is the spouse, child or family member of the surety; and

(f) Has no outstanding forfeiture or unsatisfied judgment thereon entered upon any bail bond in any court of this state or of the United States. 

(Emphasis added.)


Joyce argues that despite his felony convictions, he should be granted a general bail bond agent license because his conviction was improper and because he has a good reputation.
 

However, the word “shall” in section 374.715 and Supreme Court Rule 33.17(c) indicates a mandatory and not a discretionary requirement.  Under those provisions, Joyce cannot be licensed as a general bail bond agent because of his felony convictions.


Sections 314.200 and 620.135 are inapplicable to this action.  Section 314.200 prohibits licensing authorities from finding that an applicant cannot prove good moral character solely because the applicant has a conviction.  Section 620.135 precludes licensing authorities from denying a license to an applicant solely because of a felony conviction, “[e]xcept as otherwise specifically provided by law.”  Joyce’s good moral character is not an issue.  The only issue is whether he has been convicted of a felony as specifically stated in Supreme Court Rule 33.17(c) and section 374.715.


Joyce has been convicted of three counts of felony stealing by deceit.  We therefore conclude that his application for licensure as a general bail bond agent should be denied pursuant to section 374.715 and Supreme Court Rule 33.17(c).


SO ORDERED on July 3, 2001.



________________________________



SHARON M. BUSCH



Commissioner

�All statutory references are to the 2000 Revised Statutes of Missouri.


�By amendment in 1997, the Legislature added the phrase, “and meets the qualifications for surety on bail bonds as provided by supreme court rule.”  S.B. 248, 89th Gen. Assem., 1st Reg. Sess. (1997 Mo. Laws 1246).
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