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DECISION


Aronda Jones, D.D.S., is not subject to discipline because she did not fail to assess a patient before, and monitor him after, sedation.  
Procedure


The Missouri Dental Board (“the Board”) filed its complaint on March 25, 2005.  We convened a hearing on the complaint on April 10, 2006.  Assistant Attorney General William Roberts represented the Board.  Anthony D. Gray, with Gray Graham, LLP, represented Jones.  

At the hearing, Jones offered descriptions of seminars in conscious sedation that she attended, including Respondent’s Exhibits U and V.  The Board objected to those exhibits, stating that they were not produced during discovery.  We allowed the Board to review Respondent’s Exhibits U and V and file its objections in writing after the hearing.  On May 30, 2006, the Board filed an affidavit stating that the seminars described in Respondent’s Exhibits U 
and V do not count toward a permit for conscious sedation.  It also states that no such permit was relevant to the complaint.  Further, the affidavit states that the Board recognizes the seminars for continuing dental education.  Those statements do not articulate any basis for excluding Respondent’s Exhibits U and V.  We admit those exhibits.  

The Board filed the last written argument on August 23, 2006.  
Findings of Fact

1. Jones holds a Missouri dentist license that is, and was at all relevant times, current and active.  At all relevant times, Jones employed her husband as the office administrator.  She also employed 13 other people (“staff”) including a receptionist.  Jones practices dentistry in St. Louis County, Missouri, but sees patients from other regions of Missouri.  About half of her patients were children.  
2. RR and her son QR lived in New Haven, Missouri.  Their family dentist was Dr. Tills.  Tills diagnosed QR as having nine cavities and stated that a root canal might be necessary.  That condition requires urgent treatment, but Tills did not treat QR because he would not cooperate.  Tills also concluded that sedation was necessary to treat QR.  RR knew that QR did not handle conscious sedation well, because a physician had told her so after an emergency room visit and believed that QR might be asthmatic.  
3. Tills referred RR to Jones for treatment.  RR made an appointment with Jones.  On November 12, 2003, RR drove QR an hour and a half one way from New Haven to St. Louis County for the appointment at Jones’ office.    
4. QR was then three years and nine months old.  RR filled out paperwork that disclosed options for controlling a child patient, including hand over mouth to stifle screaming and “papoosing” to restrain the child’s limbs.  RR objected to those controls and discussed her 
concerns about conscious sedation with the administrator.  The administrator reviewed a consent form for treatment with RR, and she signed it.  Staff took and recorded QR’s vital signs.  
5. Staff prepared a dose of Midazolam, a sedative, for QR.  Based on QR’s weight of about 40 pounds, the appropriate orally administered dose of Midazolam for him was between 4.5 mg and 18 mg.  The dose was 10 mg of Midazolam mixed with juice.  Staff brought the dose to the waiting room in a small cup and attempted to administer it to QR.  He tasted some, spat it out, and knocked the rest to the floor.  Staff mixed a second dose the same way as the first, and RR personally administered it to QR.  
6. The Midazolam came from a vial of liquid with 50 milligrams (mg) of Midazolam per 10 milliliters (ml) of water, which is the standard pre-packaged concentration.  Staff erroneously recorded “Midazolam 10 ml.”  Jones’ dispensation log
 shows that other patients also received Midazolam from the same vial.  
7. Twenty minutes after the second dose, QR needed to use the restroom.  RR carried QR from the waiting room to the restroom.  On the way back, staff took QR to the examination room, while RR returned to the waiting room.  
8. In the examination room, staff put QR on a bed.  Staff watched QR’s breathing and monitored his heart rate and oxygenation by pulse oximeter attached to the bed.  Staff did not record further vital signs because QR repeatedly pulled off the pulse oximeter and threw it to the floor, preventing any further measurement.  
9. Meanwhile, in the waiting room, staff asked RR for a co-payment of $100.  RR offered her debit card, but it did not work.  The receptionist suggested that RR find a cash machine, but RR would not leave QR.  RR heard QR screaming in the examination room.  RR, 
angry with staff’s demands for payment, left the waiting room, went past the reception area to the examination room, and banged on the examination room door, demanding admittance.  
10. The administrator let RR in to show her that no procedure had even started.  RR was hysterical and yelling, which caused QR to kick and scream uncontrollably.  Jones could not treat QR because of his behavior, exacerbated by RR’s behavior, and because RR had barred further controls.  
11. Jones and RR left the examination room to discuss the next step and assist in calming QR.  Jones informed RR that treatment was impossible and that reversing the sedation was an option, which enraged RR beyond any display by a patient’s parent that Jones had witnessed in 20 years of dental practice.  Jones reversed the sedation so that QR and RR could leave the office.  
12. Jones reversed the sedation by administering Flumazenil to QR by injection under the tongue while staff briefly restrained him.  That is a standard method for administering Flumazenil.  It is the method most favored after intravenous administration.  QR was too small and Jones’ office was not equipped for intravenous administration.  QR came out of the sedation within seconds.  
13. Flumazenil lasts shorter than Midazolam, so it may wear off and allow the effects of Midazolam to return.  Those effects may include decreasing mental and physical ability, causing re-sedation and respiratory depression.  But the reappearance of Midazolam’s effects, including respiratory depression, is unlikely when a dentist uses the standard doses of Midazolam and Flumazenil that Jones used.  
14. Jones monitored QR for 30 minutes in the examination room to make sure that QR had fully recovered from sedation and suffered no ill effects from sedation or reversal.  That period is the time a dentist ordinarily monitors such a patient.  Then Jones called the police.  
15. When the police arrived, Jones escorted QR to the waiting room, to which he walked under his own power.  The police escorted RR and QR from the office.  RR told the police that Jones had ejected her for refusing to pay, and the police recorded the incident that way.  
16. RR eventually secured dental care for QR under general anesthesia after seeing three physicians.  The first would not treat QR.  The second would not treat QR in an office.  The third treated QR in a hospital.  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  
I.  Standards


The Board has the burden to prove facts for which the law allows discipline.
  The Board must prove its charges by a preponderance of the evidence.
  Preponderance means the greater weight.
  Assessing the weight of the evidence includes determining whether to believe “all, part, or none of the testimony of any witness.”
  In any case, we determine the witnesses’ credibility by observing their demeanor and conduct.
  In this case, our decision turns almost entirely on the credibility we find in the parties’ witnesses.  We have found much of the testimony offered by the Board’s expert witness to be helpful.  We found most of the testimony offered by the Board’s fact witness – RR – less than credible.  

The Board’s complaint cites the provisions of § 332.321.2 allowing discipline for: 

(5) Incompetency [or] gross negligence . . . in the performance of, or relating to one’s ability to perform, the functions or duties of [a dentist];
*   *   *


(13) Violation of any professional trust or confidence[.]

Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  Professional trust is reliance on the special skills that licensure evidences.
  

Each of those causes for discipline requires the Board to show a professional standard and a certain course of conduct that violates it.  The complaint sets forth the standard as follows:


15.  Respondent has a duty to practice dentistry within the minimum standard of acceptable dental care.
*   *   *

18.  Respondent failed to use the degree of skill and learning ordinarily used under the same or similar circumstances by members of her profession in the care of Q.R.  

As violations of that standard, the complaint alleges two courses of conduct.  
II.  Conduct Alleged

The complaint charges that before sedation, Jones did not assess QR’s vital signs:  

7.  Respondent did not perform vital signs on Q.R. before administering the Midazolam.

8.  Respondent, nor any member of her practice or office, examined Q.R. before administering the Midazolam.
*   *   *


16.  Respondent’s care of Q.R. was not within the minimum standard of acceptable dental care because Respondent did not assess Q.R.’s routine vital signs before administering the Midazolam.  
The Board’s expert testified that every dentist must assess a patient’s vital signs before sedating such patient, and Jones does not dispute that testimony.   But the testimony of the Board’s expert and Jones’ witnesses show that staff took and documented vital signs before sedation, which refutes the Board’s allegation.  Jones is not subject to discipline for failing to assess QR’s vital signs before sedation.    


The complaint also charges that after reversing sedation, Jones did not monitor QR:


5.  Upon arrival, R.R. was informed that Respondent would be performing the treatment that day, and Q.R. would be consciously sedated in order to perform the work.  R.R. provided Q.R.’s medical history which included a past occurrence of respiratory depression after having received conscious sedation drugs.
*   *   *


11.  Respondent then administered Flumazenil, a conscious sedation reversal agent, to Q.R. and released him to R.R.’s care.

12.  Respondent did not monitor Q.R. after the administration of the reversal agent.

13.  Effects of Midazolam may return after the administration of Flumazenil, decreasing mental and physical ability, causing resedation and respiratory depression.

14.  Respondent knew or should have known that the effects of Midazolam may return after the administration of Flumazenil. 
*   *   *


17.  Respondent’s care of Q.R. was not within the minimum standard of acceptable dental care because Respondent did not monitor Q.R. after the administration of the Flumazenil.  

The Board’s expert testified that every dentist must monitor a patient whose sedation is reversed before releasing such patient, and Jones does not dispute that testimony.  Jones testified that she monitored QR for 30 minutes before releasing him, which is sufficient, given the amounts of 
medications administered.  The Board argues that Jones monitored QR for an insufficient period before releasing him, but offers no ordinary minimum period.  Jones is not subject to discipline for failing to monitor QR before releasing him.  


The complaint further charges that Jones administered 50 mg of Midazolam:  

6.  Respondent provided 50mg of Midazolam, in liquid form, to Q.R. in order to sedate him for the dental work.
*   *   *


19.  Respondent’s above mentioned acts and failures to act demonstrate Respondent’s conscious indifference in her care of Q.R.

20.  Respondent’s above mentioned acts and failures to act constitute incompetency and gross negligence in the performance of the functions and duties of a licensed dentist.

21.  Respondent’s above mentioned acts and failures to act constitute a violation of a professional trust and/or confidence.[
]
The Board bases that charge on the note “10 ml,” in records of QR’s visit, which it assumes is Jones’ notation that she administered the whole 50 mg vial of Midazolam to QR.  

But we have found that Jones provided only 10 mg of Midazolam to QR.  We believe Jones’ evidence that the notation is staff’s erroneous reference to the vial’s concentration, not an accurate record of Midazolam dosage by Jones.  Because other patients received Midazolam from the same vial, QR could not have received all 50 mg in the vial.  Jones’ records also show that staff routinely confused mg with ml.  Further, as the Board’s expert testified, a 50 mg dose would put QR into deep sedation, and the Board argues that QR was unconscious or nearly so.  That result is inconsistent with QR’s state as described by the Board’s other witness – RR – that 
QR was kicking and screaming during conscious sedation.  Jones did not overdose QR with a sedative, so she is not subject to discipline.

III.  Other Conduct


At hearing, the Board charged Jones with other conduct, including:

· sedating QR too soon after he had eaten,

· failing to monitor vital signs during sedation,
· failing to record vital signs during sedation, 
· reversing sedation for an improper reason, and 
· reversing sedation by an improper method  
(“other conduct”).  In closing argument at the hearing and in written argument, Jones argues that such other conduct is not before us.  We agree.  

Notice of any course of conduct allowing discipline must appear in the complaint.
  We cannot find discipline for conduct not alleged in the complaint.
  The entirety of the complaint’s allegations not already quoted states:


1.  The Missouri Dental Board (“Board”) is an agency of the State of Missouri created and established pursuant to § 332.021, RSMo, for the purpose of executing and enforcing the provisions of Chapter 332, RSMo, which regulates the practice of dentistry.

2.  Respondent is licensed by the Board as a dentist, License No. 016104.  Respondent’s Missouri license was at all times relevant herein, and is now, current and active.

3.  Respondent practices dentistry in St. Charles, Missouri.

4.  On or about November 12, 2003, R.R. took her three-year old son, Q.R., for consultation at Respondent’s office.  R.R.’s 
primary dentist had referred Q.R. to Respondent for treatment of multiple cavities.
*   *   *


9.  Approximately 20 minutes after the administration of the Midazolam, Q.R. became drowsy, unsteady on his feet and was taken to the exam room for the dental work.

10.  After Q.R. was in the exam room and attached to a pappoose [sic] board, a member of Respondent’s staff asked R.R. to leave the office to obtain cash to pay for that day’s visit.  R.R. refused to leave Q.R. alone while he was consciously sedated.
No language in the complaint alleges that Jones failed to monitor and record QR’s vital signs during sedation, or reversed the sedation for an improper reason or by an improper method. 

The Board does not address Jones’ argument on this issue, so we do not conclude that any of the other conduct is cause for discipline.  
Summary


Jones is not subject to discipline.  

SO ORDERED on February 27, 2007.


________________________________



JOHN J. KOPP



Commissioner
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