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DECISION
Vernon Johnson, M.D., is subject to discipline because DePaul Hospital revoked his privileges for failure to submit to a mental health evaluation as required by the hospital’s peer review process.
Procedure


On November 10, 2010, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint seeking to discipline Vernon L. Johnson, M.D.  Johnson received our notice of hearing/notice of complaint on December 19, 2010.  He filed an answer on January 20, 2011.  The Board filed a motion for partial summary decision on April 28, 2011.  Johnson filed a response on May 16, 2011.  We issued an order denying the Board’s motion on June 2, 2011.

We held a hearing on June 13, 2011.  Sarah Schappe represented the Board; Timothy McCurdy represented Johnson.  The case became ready for our decision on October 27, 2011, when the last written argument was filed.

Findings of Fact

1. Johnson is a licensed physician.  His license was issued on or about May 26, 1982.  His certificate of registration is current, and was current and active at all relevant times.
2. In 2009, Johnson had been practicing obstetrics and gynecology for 26 years.  He had hospital privileges at DePaul Hospital (“DePaul”).  DePaul is a licensed hospital in this state.
December 1, 2009 Incident

3. On December 1, 2009, Johnson was at DePaul.  At about 1:45 p.m., he stopped by a hospital room to see J.J., a patient who had had a baby.  J.J. was Johnson’s patient, but another doctor had delivered the baby.  

4. J.J.’s mother was in the room.  She was angry about the care her daughter had received at DePaul.  She began berating Johnson and criticizing the doctors who had delivered J.J.’s baby.  She said the labor and hospital staff were negligent and incompetent and that her lawyers would be involved.  She was very loud and her manner became increasingly confrontational.

5. Johnson was on the opposite side of the bed from J.J.’s mother.  He spoke back to her in a loud voice.  He told her the doctors had “saved the goddamn baby’s life,” and that “the nurses did an excellent job caring for your daughter and grandchild, they are both doing well, the doctors did an excellent job, they are both experienced and competent.”  He also told her that he had delivered “thirteen thousand damn babies, more than any doctor in this state,” and that they had all done well.

6. When J.J.’s mother persisted in her harangue, Johnson told the nurse who had accompanied him, Roop Dosanjh, to call security.  Dosanjh left the room and called Anitra Galmore, the clinical director of women’s services at DePaul.  
7. Galmore came to the room.  Upon observing the scene, she became concerned that the situation was not de-escalating.  J.J.’s mother was telling Johnson to “hit me” repeatedly; Johnson was speaking loudly and gesturing.  

8. Galmore, who had known Johnson for many years, placed herself between him and J.J.’s bed.  She grabbed Johnson by the arms and asked him to calm down, lower his voice, and leave the room.  He initially refused.  A technician, Jackie Gary, came to the room and she also grabbed Johnson by one arm.

9. J.J.’s hospital room was very small, and Johnson was hemmed in.  He decided to leave.  He pivoted, lost his balance, and inadvertently grabbed Galmore’s arm.  This left a bruise on her arm.

10. Galmore asked him to come to her office to talk about the incident, but Johnson refused, saying he had other patients to see.  Galmore went with him to see two more patients.  Johnson’s demeanor with both patients was calm and appropriate.

11. Johnson continued to see patients the rest of that day, and he delivered two more babies.

DePaul’s Credentials Manual

12. Section 3.3.8 of DePaul’s “Credentials and Hearing and Appellate Review Policy and Procedure Manual,” dated November 30, 2009 (“the Credentials Manual”), states in part:

At any time the Health Center President, the Medical Executive Committee or the Board has reason to question the physical and/or mental health status of a Practitioner or Independent Provider, the Practitioner or Independent Provider shall be required to submit to an evaluation of physical and/or mental health status.  Such 
evaluations shall be performed by a physician or physicians acceptable to the Health Center President.  The Practitioner or Independent Provider being evaluated shall authorize the evaluating physician(s) to release his/her/their findings to the Health Center President, the Medical Executive Committee and the Board.[
]

13. Section 7.7.1 of the Credentials Manual states in part:

A precautionary suspension shall be initiated whenever a Practitioner’s or Independent Provider’s conduct would lead a reasonable person to believe that immediate action is necessary to prevent potential immediate danger to life, or substantial likelihood of injury to patients, employees or other persons present in Health Center.[
]

Johnson’s Suspension

14. Dr. Andrew Karanas is a surgeon.  In 2009, he was the vice president of medical affairs for DePaul.  The December 1, 2009 incident was brought to his attention that day.  He spoke to Galmore, then conferred with both Patrice Komoroski, the president of DePaul, and Thomas Charles, the president of DePaul’s medical staff.  Without speaking to Johnson, they made the decision to suspend his clinical privileges. 
15.  Karanas finally spoke to Johnson at about 8:30 p.m. that evening and told him of the decision.  He gave Johnson a letter dated December 1, 2009, that describes his suspension as “an interim precautionary action.”

16. Karanas also convened a meeting of DePaul’s Medical Executive Committee (“the MEC”) on December 3, 2009.  Johnson was invited to attend the meeting.  He requested an extension of time, which was not granted.  He did not attend the meeting.  However, he sent a letter explaining the events of December 1, 2009, to the MEC.
17. DePaul sent another letter to Johnson on December 4, 2009, advising him of the action taken by the MEC in the December 3, 2009 meeting.  The letter states:

As a result of the information reviewed, the Medical Executive Committee decided to continue your precautionary suspension until such time as you undergo and complete, and authorize the Medical Executive Committee to receive the results of, an evaluation by the Missouri Physician’s Health Program (“MPHP”) to address potential behavior issues.  We will contact the MPHP to let them know we have referred you to their program, and that they can expect to receive a call from you.[
]
Johnson’s Communications with DePaul

18. Johnson did not contact MPHP.  He had a telephone conversation with Komoroski in which he told her he thought an MPHP evaluation was inappropriate because it was an extensive evaluation and treatment program designed for physicians with drug or alcohol problems.  He and Komoroski also exchanged letters.
19. On January 19, 2010, Charles wrote Johnson to tell him that because his suspension had lasted more than 30 days, DePaul was reporting it to the National Practitioner Data Bank.  He also informed him that due to his failure to obtain the evaluation by MPHP, the MEC would recommend to DePaul’s board of directors that his medical staff membership and clinical privileges be revoked.  Finally, the letter advised Johnson of his right to request a hearing.
20. On January 26, 2010, Johnson wrote to Komoroski and stated that he had spoken to a licensed clinical social worker at MPHP.  He wrote:

As suspected this program requires five days of extensive evaluation in Kansas for behavior disorders which principally focus on drug, alcohol abuse and other substantive mental or psychological disorders.  I don’t feel this is indicated based on the occurrence on December 1, 2009 and I am going to decline the evaluation.[
]

Instead, he suggested a private evaluation to judge his ability to continue to practice medicine.

21. By separate letter dated January 27, 2010, Johnson also requested a hearing.

22. On February 1, 2010, Karanas spoke to Johnson and told him the MEC would consider a behavioral evaluation performed locally by an independent health care professional acceptable to MPHP.  On February 3, 2010, Charles sent Johnson a certified letter with the same proposal.  The letter asked Johnson to reply by February 9, 2010.

23. On February 8, 2010, Johnson wrote to Charles, telling him he had received a referral from MPHP to Dr. Ralph Aolobick.
  He wrote:

I spoke with Dr. Aolobick in detail and the evaluation cannot be limited to a single issue as we wished.  It is the same evaluation as discussed in previous letters that focus on behavior issues that are principally the result of alcohol and drug abuse or serious psychiatric disorders.

This type evaluation is not warranted based on the incident that occurred at DePaul Health Center.[
]

24. On February 10, 2010, Karanas and Johnson spoke again.  They agreed that Johnson would provide Karanas with the names of three qualified, independent psychologists by February 12, 2010, to perform the evaluation, and that DePaul would pick one of them to do so.

25. Johnson did not provide the names, and on February 16, 2010, Charles sent Johnson a certified letter telling him that DePaul would move forward with his request for a hearing.  Charles sent Johnson a certified letter on February 26, 2010, giving him formal notice of his hearing on March 11, 2010.
Johnson’s Hearing

26. DePaul’s Hearing Committee convened a hearing on March 11, 2010.  Johnson participated in the hearing.

27. The Hearing Committee issued a report on April 23, 2010.  The report states:
While the Committee agrees with the Medical Executive Committee’s recommendation on December 3, 2009 to continue the precautionary suspension and request a psychological/ psychiatric evaluation, the Committee does not believe the evidence presented supported the referral to the MPHP program.  Instead, based upon the evidence presented, there should have been some consideration for a local evaluation to determine if such comprehensive evaluation was necessary.  There are local evaluators who can perform the independent evaluation necessary to satisfy this Committee, as well as the MEC’s concerns.

Furthermore, while the Hearing Committee certainly appreciates the Medical Executive Committee’s efforts to work with Dr. Johnson to determine an alternative evaluation that would satisfy everyone’s concerns, the Committee does not believe the course of events supports the recommendation on January 12, 2010 to revoke Dr. Johnson’s medical staff privileges.  The Committee believes the MEC and the Hospital have an obligation to its patients, employees and community to ensure Dr. Johnson is able to safely return to practicing medicine, and does recommend a psychological/psychiatric evaluation be conducted before his clinical privileges can be reinstated.[
]
The report also states that the Committee was troubled both by Johnson’s failure to appear before the MEC on December 3, 2009, and by the lack of contact with Johnson before his suspension.  

28. The Hearing Committee recommended that Johnson provide the name of three local psychologists or psychiatrists acceptable to him to conduct the evaluation, from which the MEC would choose one.  After Johnson had the evaluation, the MEC would review the evaluator’s written report to determine if Johnson could safely return to practice.  If Johnson did not provide the list of evaluators, the Hearing Committee recommended that the process to revoke his privileges continue.

DePaul’s Post-Hearing Actions

29. On May 7, 2010, Charles sent Johnson another letter stating that the MEC met on April 26, 2010 to consider the Hearing Committee’s recommendations.  The letter stated that the MEC was adopting the Hearing Committee’s recommendations with the modification that the MEC would provide Johnson with a list of three evaluators from which he could choose one, rather than the other way around.  It also imposed time frames on Johnson and told him:

Should you fail to select an evaluator or undergo an evaluation within the required time frame, or if you choose not to comply with the MEC’s reconsidered recommendation, the MEC will reinstate its recommendation to revoke your Medical Staff membership and clinical privileges.[
]  

The letter required Johnson to receive a “comprehensive behavioral evaluation”
 from one of the three evaluators. 
30. On May 12, Johnson wrote to Charles:

I am unable to respond without an understanding of the “comprehensive behavioral evaluation” you are requesting I attend.

Please define the “comprehensive behavioral evaluation” so that I may make an informed response to your Letter.[
]

31. Charles responded to Johnson on May 14, 2010, and stated that the “comprehensive behavioral evaluation” would be determined by the evaluator.

32. On June 15, 2010, Charles sent Johnson a letter stating in part:
To date, you have not contacted me, or anyone else, about receiving the required evaluation.  As a result of your failure to obtain the requested evaluation, the MEC cannot fulfill its obligation to evaluate your qualifications as a member of the Medical Staff.  Consequently, at its meeting on June 14, 2010, the MEC reinstated its recommendation to the Board of Directors of SSM Health Care St. Louis (“Board”) that your Medical Staff 
membership and clinical privileges at the Health Center be revoked. . . .  The Board shall not take any action on this recommendation until you have exercised or waived your right to an appellate review . . . .[
]
33. Johnson did not request the appellate review.

34. On August 2, 2010, Komoroski sent him another letter stating:

The SSM Health Care St. Louis Board of Directors (“Board”) on July 26, 2010 considered the recommendation of the SSM DePaul Health Center (“Health Center”) Medical Executive Committee to revoke your Medical Staff membership and clinical privileges at the Health Center. . . .
After considering the MEC’s recommendation, the hearing record and supporting documentation, the Board concurred with the MEC’s recommendation and made its final decision to revoke your Medical Staff membership and clinical privileges at the Health Center.  Due to your failure to undergo a comprehensive behavioral evaluation, the MEC and the Board were unable to determine your qualifications for Medical Staff membership.  The Board’s decision is immediately effective and final, and the decision is not subject to further review.[
]

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Johnson has committed an act for which the law allows discipline.
  In a civil case such as this, the standard of proof is a preponderance of the credible evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  
The Board alleges there is cause to discipline Johnson under § 334.100.2(4), (4)(g), and (5), which provide in relevant part:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any . . . license required by this chapter . . . for any one or any combination of the following causes:

*  *  *

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:
*  *  *

(g) Final disciplinary action by any . . . licensed hospital or medical staff of such hospital in this or any other state or territory . . . . if the action was in any way related to unprofessional conduct, professional incompetence, malpractice or any other violation of any provision of this chapter;
*  *  *

(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public[.]

Count I – Final Disciplinary Action


The parties agree that DePaul’s revocation of Johnson’s hospital privileges was a “final disciplinary action” by a “licensed hospital.”  They disagree only on whether the action was “in any way related to unprofessional conduct.”
  Citing State Bd. of Registration for the Healing Arts v. Sugarbaker,
 the Board argues that the facts underlying the final disciplinary action do not need to be established for discipline pursuant to § 334.100.2(4)(g), so long as the factual predicate cited by the hospital for the final disciplinary action is related to unprofessional 
conduct.  The Board also argues that DePaul’s own characterization of Johnson’s actions should be persuasive, and cites to letters in which DePaul officials referred to them as unprofessional.  In order to make this determination, we must first decide why DePaul revoked Johnson’s privileges.

DePaul’s Basis for Revoking Johnson’s Privileges

The Board argues that DePaul revoked Johnson’s privileges for three reasons:  
1) Johnson’s behavior in J.J.’s hospital room, in which he raised his voice and directed “foul language” at J.J.’s mother; 2) Johnson’s grabbing Galmore by the shoulder; and 3) Johnson’s refusal to undergo a behavioral evaluation when ordered to do so.  The Board also argues that all three of these actions are related to unprofessional conduct.  But the evidence supports only the last of these as the reason for DePaul’s final disciplinary action.


We note first that the Board is correct that a physician’s inappropriate use of physical force with his staff, excessive profanity, or vituperative behavior directed toward a patient could indeed be “unprofessional conduct” of the type intended by § 334.100.2(4)(g).
  But even if Johnson’s behavior on December 1, 2009 met this description, DePaul’s official communications regarding its revocation of Johnson’s privileges never stated that it revoked his privileges because of that behavior.  DePaul’s letter to the Board cited “its inability to adequately evaluate Dr. Johnson’s qualifications for continued medical staff membership” due to his failure to “comply with the requirement for a behavioral evaluation.”
  Its letter to Johnson cites DePaul’s inability to determine his qualifications for medical staff membership due to his “failure to undergo a comprehensive behavioral evaluation.”
  Finally, DePaul’s report to the National 
Practitioner Data Bank uses the same language as its letter to the Board.
  Both refer to the events of December 1, 2009, as “alleged disruptive, unprofessional behavior” (emphasis added).   We find that DePaul terminated Johnson’s privileges not because of the events that occurred on December 1, 2009, but because of his failure to undergo an evaluation afterward.
Was Johnson’s failure to undergo a mental 
health evaluation unprofessional conduct?


Thus, we are left with the issue of whether Johnson’s failure to undergo a behavioral evaluation as directed by DePaul was “unprofessional conduct.”  The Board relies on State Bd. of Registration for the Healing Arts v. McKenzie
 to support this proposition.  In McKenzie, we found that:

Cooperation with the peer review process is a professional requirement that is imposed upon a physician as part of the physician’s appointment to the [North Kansas City] Hospital staff.  The Hospital revoked McKenzie’s medical staff membership and clinical privileges based on his failure to authorize Rush to provide a copy of its evaluation and recommendations to the Executive Committee and based on his providing false information to the Executive Committee and to the Medical Staff Services manager.  Regardless of whether these bases were true, the grounds were related to unprofessional conduct.

To further the comparison, the Board cites to ¶ 3.3.8 of DePaul’s Credentials Manual, under which a practitioner agrees that he is required to submit to “an evaluation of physical and/or mental health status” when the DePaul administration has reason to question either.


Johnson distinguishes McKenzie as “an extreme example that is completely at odds with the conduct of Dr. Johnson.”
  He notes that McKenzie not only failed to cooperate with the peer review process, but left in the middle of his hearing, refused to release the results of his 
substance abuse evaluation to the hospital’s peer review board, and provided the hospital with false information.  He argues:

Here, Dr. Johnson interacted with DePaul throughout the peer review process in an effort to reach a resolution.  Dr. Johnson participated fully in the Hearing Committee’s proceedings, and DePaul does not make any assertion that Dr. Johnson failed to provide any information requested . . . – much less that Dr. Johnson ever attempted to disrupt or deceive the peer review process.  Instead, after participating fully in the peer review process Dr. Johnson made the understandable decision not to undergo a “comprehensive behavioral evaluation” that neither he nor the Hearing Committee believed was warranted.

*  *  *

Having exhausted every possible avenue to find a resolution, Dr. Johnson was forced to choose between submitting to an evaluation that even DePaul’s Hearing Committee did not believe was warranted, or allow his privileges to be revoked.[
]

Johnson is correct that his situation is distinguishable from McKenzie in a number of ways.  But the evidence does not support his position that he cooperated completely with the peer review process or that he “exhausted every possible avenue” to find a resolution.  He did not appear at the MEC’s meeting on December 3, 2009.  At various times he explained that he stayed away because the meeting was not subject to procedural rules, that the DePaul leadership present were hostile to him, and that too many members of the MEC were his competitors.  Although he exchanged a number of letters with officials at DePaul, he sometimes did not timely respond to their proposals.  At one point, DePaul was willing to allow him to submit the names of three evaluators of his choice from which the hospital would choose one.  Johnson never followed through to supply the names and never took concrete steps to undergo any type of mental health evaluation.  In short, he went through the motions of cooperating with the peer review process, but did not cooperate fully enough to allow it to work.

The events of December 1, 2009 appear to have been a brief and uncharacteristic display of anger in the face of severe provocation in the context of a long and distinguished career in which Johnson had delivered 13,000 babies.
  Given this context, Johnson was understandably offended by and reluctant to acquiesce to DePaul’s request that he submit to a “comprehensive behavioral evaluation” before his privileges could be restored.  Furthermore, the Credentials Manual calls for an “evaluation of mental health status,” and the Hearing Committee recommended only an evaluation by a local psychologist or psychiatrist.  Johnson may have been offended by the requirement that he undergo a “comprehensive behavioral evaluation,” which sounds more thorough and intrusive.


Nonetheless, Johnson’s explanation at the hearing for why he did not submit to the evaluation was not convincing.  After explaining that he and his attorney researched the topic, he testified that he “had a concept  . . . of what a comprehensive behavioral evaluation was.”

Q:  What was that?

A:  One, it’s involving childhood abuse cases where you go into the home, you observe the child in the home and you make a recommendation –
*  *  *

The other aspect of comprehensive behavioral evaluation we found is ordered by a judge in a criminal case when they’re attempting to decide whether or not someone is competent to stand trial in a criminal matter.  It takes from weeks to months to complete, and it’s typically only ordered through the courts.

*  *  *

The conditions for my return were impossible to satisfy.  In order to satisfy the requirements for comprehensive behavioral 
evaluation, I would actually have to go to a judge and ask them to order this.

Q:  That was your understanding, correct?

A:  Essentially I would have to go commit a significant crime, act as though I was insane and have a judge order comprehensive behavioral evaluation.

Q:  So at this point after six, almost seven months of correspondence back and forth with DePaul Hospital, you make a conscious decision that you cannot meet the requirements of what they’re asking; is that right?

A:  That is correct.[
]
This testimony does not support Johnson’s position that he made a good faith effort to comply with DePaul’s peer review process, but that it was impossible to do so.


Still, was this unprofessional conduct?  Chapter 334 does not define “unprofessional conduct,” and this Commission and the courts of this state have struggled to impose standards in applying the phrase.  The Board cites the definition of unprofessional conduct found in Perez v. State Bd. of Regis’n for the Healing Arts:
 “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”
  In Albanna v. State Bd. of Regis’n for the Healing Arts,
 the Missouri Supreme Court criticized the Perez definition of unprofessional conduct, calling it “circular,” and stated:

This Court interprets “unprofessional conduct” in this case to refer, first, to the specifications of the matters “including, but not limited to” those 17 grounds specified in as subparagraphs (a)-(q) of section 334.100.2(4).[
]  
The court went on to state: “[T]his Court recognizes that significant notice issues would arise if grounds not based in statutory language, (whether in subparagraphs (a)-(q) or somewhere else in the statute), were attempted to be used to provide a basis for a finding of unprofessional conduct.”


The definition of unprofessional conduct remains elusive, but our job is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider words in the statute in their plain and ordinary meaning.
  Section 334.100.2(4)(g) is worded very broadly:  the final disciplinary action taken by a hospital must be “in any way related to unprofessional conduct[.]”
  This is clearly a low threshold:  to relate is to have a logical connection.
  We do not believe that we have been charged under this statute with inquiring into the reasonableness of the hospital’s action.  It might be argued that a requirement of reasonableness should be imposed, much as the Supreme Court did when it interpreted 
§ 334.100.2(5) in Albanna, so that the statute would effectively require “reasonable final disciplinary action” or that the final disciplinary action be “reasonably related to” unprofessional conduct.   But this Commission has no power to vary the statutes the legislature has enacted.
  

Given this analysis, we conclude that although Johnson’s conduct was less culpable than the physician’s in McKenzie, he did not make a good faith effort to cooperate with the peer review process by submitting to a mental health evaluation.  Johnson argues that he should never have been subjected to this intrusive requirement and would not have been so subjected if the DePaul leadership had had an accurate picture of events prior to suspending him on December 1, 2009.  We do not disagree with this, but our job is not to second-guess the hospital’s 
management practices, only to determine whether its disciplinary action related “in any way” to unprofessional conduct on the part of Johnson.  Under DePaul’s Credentials Manual, Johnson had a professional obligation to submit to a mental health evaluation if he wished to retain his privileges.  He did not do so.  The hospital’s revocation of his privileges, under these circumstances, was “related to unprofessional conduct.”  He is subject to discipline pursuant to 
§ 334.100.2(4)(g).
Count II – Johnson’s Conduct on December 1, 2009

The Board argues under this count that Johnson is subject to discipline under § 334.100.2(4) and (5) because of his conduct on December 1, 2009.  Even viewing the evidence in the light most favorable to the Board, it establishes only that Johnson briefly became angry, raised his voice, used the words “damn” and “goddamn,” and gestured in a small hospital room in the face of extreme provocation by a patient’s mother.  He made no threatening gestures toward the patient, and he left the room when it became evident he could not reason with or calm the mother.  He asked that security be called.  He inadvertently caused a minor injury to a staff member when he attempted to extricate himself from the situation and lost his footing.  Perhaps Johnson might have handled the situation better, but we do not find that his brief display of anger under these circumstances was unprofessional, or that it was conduct that might be unreasonably harmful to a patient.  He is not subject to discipline under § 334.100.2(4) or (5).
Summary

Johnson is subject to discipline under § 334.100.2(4)(g).  He is not subject to discipline under § 334.100.2(4) or (5).

SO ORDERED on December 22, 2011.


_______________________________



KAREN A. WINN
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