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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2009 BN



)

CHARLSETTA JOHNSON,
)




)



Respondent.
)

DECISION


Charlsetta Johnson is not subject to discipline because the Board of Nursing (“the Board”) failed to present any credible evidence of Johnson’s alleged incompetence or of her violation of any professional trust or confidence.
Procedure


On October 22, 2010, the Board filed a complaint seeking to discipline Johnson.  We served Johnson with a copy of the complaint and our notice of complaint/notice of hearing by certified mail on November 16, 2010.  Johnson did not file an answer.  A hearing was held on April 13, 2011.  Tina M. Crow Halcomb represented the Board.  Johnson represented herself.  This case became ready for our decision on June 27, 2011, which was the last day for the parties to file written arguments.

Pursuant to our regulation 1 CSR 15-3.350(2)(A)(3), an agency’s complaint shall include, with sufficient specificity, cause for discipline.  The Board’s complaint lacks sufficient specificity as it refers to a “Dr. S” instead of his full name of Muhammad Salmanullah.  
Findings of Fact

1. Johnson was registered by the Board as a professional nurse (“RN”).  Her license was current and active during all relevant times.  
2. Johnson went to nursing school at age 50 to become a nurse to help people.

3. Johnson has an excellent reputation and works as a travel nurse.

4. Johnson was employed as an RN with Aureus Medical Group, a nurse staffing agency, from September 18, 2006 to December 4, 2007.  
5. Johnson worked as an RN at Missouri Delta Medical Center (“Missouri Delta”), in Sikeston, Missouri, from October 8, 2007 to December 4, 2007.  
6. While working at Missouri Delta, an acrimonious relationship developed between Dr. Salmanullah and Johnson after she privately confided in him her observation that he ignored his patients. 
7. Salmanullah often made demeaning comments about Johnson.  

8. Johnson was so frustrated with defending against the baseless claims of Salmanullah that she drove to Jefferson City, Missouri, from out of state with the intent of surrendering her license at the hearing.
9. On November 2, 2007, one of Johnson’s patients complained of chest pains.  Johnson gave the patient pain medication and went to the nurses’ station to report it to the patient’s doctor, Salmanullah.  
10. Johnson noticed that Salmanullah was on the telephone, so she wrote him a note asking to speak to him regarding the patient.  He acknowledged her with a glance and a nod.  
11. Johnson went back to the patient’s room.  After several minutes, Johnson went back to the nurses’ station and saw Salmanullah talking to two other nurses.  He ignored Johnson, and Johnson went back to the patient’s room.
12. After several more minutes, Johnson talked to Dr. Salmanullah about the patient.  He said that Johnson had done a good job, but that in a situation like this one Johnson should have given the patient nitrates, gotten an electrocardiogram (“EKG”) and a blood sample.  

13. Johnson returned to the patient and performed those tasks.  When she went to report the results of the EKG and the blood test, Salmanullah was on the telephone again.  After waiting for Salmanullah for a few minutes, a respiratory therapist offered to give Salmanullah the results for Johnson.

14. Johnson wrote the results on a piece of paper and gave it to the respiratory therapist.  Johnson returned to the patient’s room.
15. When Salmanullah did not come to the patient’s room, Johnson went back to the nurses’ station to find that he had left the floor without providing further instructions for Johnson.  

16. Johnson became frustrated and stated privately to other staff that Salmanullah did not care about this patient.

17. On December 4, 2007, Salmanullah said to other nursing staff that he did not want Johnson to be the nurse taking care of his patients.
18. Johnson heard the comment and told Salmanullah he was not professional.

19. In front of hospital staff, Salmanullah then responded by saying that Johnson was incompetent and did not follow orders.  Other nurses heard the exchange and laughed at Johnson.  
20. Johnson made a comment indicating Salmanullah’s sexual relationship with a young female was inappropriate.
21. Salmanullah’s relationship with the young girl, who worked as a ward clerk, was well known in the hospital, because the girl shared information about their sexual relationship with the staff.  She discussed the expensive gifts he bought her and her parents’ concern about the relationship.
22. He filed a complaint with the Board against Johnson after she brought up the issue of harassment with her employer.  
23. Johnson quit her job at Missouri Delta on December 4, 2007.  

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Johnson committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066.2:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration nor authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
Professional Standards – Subdivision (5)

The Board alleges Johnson’s conduct constituted incompetency, misconduct, gross negligence, fraud, misrepresentation and dishonesty in the performance of the functions or duties of a nurse.  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  There is no evidence that Johnson’s actions showed an incompetent state of being.  Her remarks regarding Salmanullah were not friendly.  Concerns communicated regarding patient care are, however, appropriate.  Moreover, Salmanullah’s relationship with the young ward clerk was well known.  Johnson’s actions do not show incompetency in the performance of the functions or duties of an RN.  Therefore, we find there was no incompetency.  


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Johnson did not act wrongfully in her duties or functions as an RN.  Therefore, we find there was no misconduct.  


Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty. 
  The Board provides no evidence that Johnson’s actions deviated from professional standards.  Therefore, we find there was no gross negligence.  

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  There is no evidence that Johnson perverted the truth or that her acts were dishonest.  Therefore, we do not find fraud or dishonesty.


Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Johnson’s actions were not made with the intent and purpose to deceive.  Therefore, we find no misrepresentation.
Violation of Professional Trust -- Subdivision (12)


The Board alleges Johnson’s conduct violated the professional trust or confidence with her employer and patients.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  While Johnson’s conduct may not have been pleasant for Salmanullah, her concerns raised about his failure to treat a patient with chest pain were appropriate.  Further, in instances where a doctor’s poor leadership and lack of discretion in personal and personnel relationships lead to his embarrassment, it might be best not to complain of incompetence where none is shown or to allege a violation of professional trust where the only evidence entered into the record points in the opposite direction.  Johnson did not violate a professional trust because her conduct did not involve her special knowledge and skills as an RN.  If Salmanullah was insulted or offended, it was his own perception that led him there.  This seems to have been an issue of employees not getting along with one another.  The Board does not prove that Johnson’s actions involved her 
skills as an RN.  Therefore, we find her conduct was not a violation of professional trust or confidence.  
Summary


Johnson is not subject to discipline.  

SO ORDERED on January 13, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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