Before the

Administrative Hearing Commission

State of Missouri

JOHN’S AUTO SALES & SERVICE,
)



)



Petitioner,
)




)


vs.

)

No.  07-1656 RL



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We deny the renewal of John’s Auto Sales & Service’s (“John’s Auto”) motor vehicle dealer license for 2008 because it operated in 2007 without a corporate surety bond or an irrevocable letter of credit and because it did not file a corporate surety bond or an irrevocable letter of credit for 2008.
Procedure


John M. Haus, on behalf of John’s Auto, appealed the refusal to renew its motor vehicle dealer license for 2008.  We held a hearing on December 18, 2007.  Senior Counsel David Bechtold represented the Director.  Haus appeared on behalf of John’s Auto.  The case became ready for our decision on February 15, 2008, when the written argument of John’s Auto was due.
Findings of Fact


1.
Haus owns and operates John’s Auto as a used motor vehicle dealership.  

2.
The Department of Revenue (“DOR”) issued motor vehicle dealer license number D-7219 to John’s Auto for calendar years 2006 and 2007.

3.
Motor vehicle dealer licenses are issued for one calendar year at a time.  DOR renews licenses in September for the following year.

4.
John’s Auto had a corporate surety bond from Western Surety Company in force until January 1, 2007.  On November 14, 2006, DOR received notice from CNA Surety that John’s Auto’s bond was being cancelled effective January 1, 2007.  

5.
By letter dated November 21, 2006, the Director notified John’s Auto that DOR had received notice of the bond cancellation and that John’s Auto had until January 1, 2007, to submit a new corporate surety bond or irrevocable letter of credit.  Haus received and signed for this letter on November 24, 2006.

6.
Although DOR never received a new corporate surety bond or letter of credit from John’s Auto, it continued to operate under its motor vehicle dealer license during 2007.  

7.
By letter dated September 10, 2007, DOR notified John’s Auto of its refusal to renew his motor vehicle dealer license for 2008 because “the bond that you purchased from Western Surety was canceled effective January 1, 2007.”
  
Conclusions of Law


We have jurisdiction to decide this appeal.
  John’s Auto has the burden of proof.
  In cases involving the denial of an application for licensure, the state agency’s answer to the complaint must afford notice to the applicant of the agency’s grounds for denying the application.
  

A motor vehicle dealer’s license expires on December 31 of each year.
  When the licensee applies for a new license for the upcoming year, the licensee “shall furnish with the application a corporate surety bond or an irrevocable letter of credit as defined in section 400.5-103, RSMo, issued by any state or federal financial institution in the penal sum of twenty-five thousand dollars on a form approved by the department.”


By authority of § 301.553.4,
 the Director promulgated Regulation 12 CSR 10-26.020, which provides:

(3) The corporate surety bond or an irrevocable letter of credit required in section 301.560.1(4), RSMo, shall be filed with the application and shall be maintained for the entire licensure period. . . .  Failure of the licensee to submit a valid bond or irrevocable letter of credit to the department prior to the date of cancellation/ revocation shall result in immediate cancellation and revocation of the license, which shall not be stayed by a request for review.
John’s Auto’s failure to submit a corporate surety bond or an irrevocable letter of credit for 2008 requires denial of the renewal of its motor vehicle dealer license.

In addition, § 301.562.1 provides that DOR may refuse to renew a motor vehicle dealer license for any of the causes for disciplining a license set forth in subsection 2.  Section 301.562.2(6) specifies as a cause:  “Violation of, or assisting or enabling any person to violate any provisions of this chapter . . . or of any lawful rule or regulation adopted pursuant to this chapter [.]”  The Director contends that § 301.562.2(6) authorizes discipline, and therefore denial of renewal, because “Petitioner’s failure to maintain its bond or irrevocable [sic] of credit from 
and after January 1, 2007 violated the provisions of §§ 301.560.1(4) [sic]; 301.562.2(6), RSMo Supp. 2006; and 12 CSR 10-26.020(3).”
  


Section 301.560.1(3) does not expressly require the licensee to maintain the corporate surety bond or irrevocable letter of credit.  However, we need not decide whether the failure to maintain such during the licensure period violates that statutory provision because 12 CSR 10-26.020(3) expressly requires the licensee to maintain the corporate surety bond or irrevocable letter of credit for the entire licensure period.  John’s Auto violated 12 CSR 10-26.020(3) by failing to maintain a corporate surety bond or irrevocable letter of credit for the 2007 licensure year.  Section 301.562.2(6) provides cause to discipline John’s Auto and, by reason of § 301.562.1, cause to deny the renewal of John’s Auto’s motor vehicle dealer license for 2008.  

At our hearing, Haus acknowledged that John’s Auto had no corporate surety bond.  Haus thought he had obtained a corporate surety bond over the Internet after getting DOR’s 
November 21, 2006, letter because he never heard any more from DOR.  He did not realize that his attempt to obtain another corporate surety bond had been unsuccessful until he received DOR’s September 10, 2007, letter refusing to renew the license for 2008.
  
Summary


There is cause to refuse to renew John’s Auto’s motor vehicle dealer license. 

SO ORDERED on March 25, 2008.



________________________________



JOHN J. KOPP     


Commissioner

	�Answer Ex. A.


	�Section 301.562.1.  Statutory references are to RSMo Supp. 2007, unless otherwise noted.


	�Anchor Centre Partners, Ltd. v. Mercantile Bank, N.A., 803 S.W.2d 23, 30 (Mo. banc 1991).  


	�1 CSR 15-3.380(2)(E) and Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�Section 301.559.2, RSMo 2000.


	�Section 301.560.1(3).  The Director refers to this provision as subsection 1(4), consistent with the numbering in Laws 2007, S.B. 91, § A, effective August 28, 2007, and S.B. 82, effective January 1, 2008.  Nevertheless, the Revisor of Statutes combined subsection 1(1) and (2) into subsection 1(1) and renumbered subsection 1(4) as (3) in RSMo Supp. 2007.  We follow the Revisor’s numbering.   


	�RSMo 2000.


	�Answer, at 3.


	�Tr. at 10-13.
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