Before the

Administrative Hearing Commission

State of Missouri

JOSH JOHNMEYER, LPC,
)



)



Petitioner,
)




)


vs.

)

No. 09-1379 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION, 
)




)



Respondent.
)

DECISION 


Josh Johnmeyer failed to produce adequate documentation to the Department of Social Services, MO HealthNet Division (“the Department”) and failed to follow proper billing procedures.  Johnmeyer is subject to sanctions of: 

· $12,206 in retroactive denial of payments,
· one hundred percent pre-payment review of provider claims for a period of 30 days, and

· mandatory attendance for at least two provider education classes.
Procedure


Johnmeyer filed a complaint on October 7, 2009, challenging the Department’s imposition of sanctions.  Johnmeyer filed an amended complaint on December 7, 2009, and a second amended complaint on December 15, 2009.  The Department filed an answer to the second amended complaint on December 18, 2009.   

This Commission convened a hearing on the complaint on February 23, 2010.  Johnmeyer represented himself.  Assistant Attorney General J. Scott Stacey represented the Department.


The parties elected to file written arguments.  The matter became ready for our decision on May 21, 2010, when the Department filed the last written argument.  Assistant Attorney General Glenn D. Webb filed the Department’s written argument.   
Findings of Fact


1.  Johnmeyer is a licensed professional counselor.  
Johnmeyer’s Medicaid Provider Agreement

2.  On December 20, 2006, Johnmeyer signed a Missouri Medicaid provider agreement,
 which states: 

6.  All providers are required to make and maintain records, as required by applicable laws, regulations, rules and policies, included but not limited to fiscal records, medical records, and records related to civil rights issues, which fully demonstrate the extent, nature and medical necessity of services and items provided to recipients, which support the fee charged or payment sought for the services and items, and which demonstrate compliance with all applicable requirements.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the DSS/DMS or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions including the original enrollment documents confirming the provider’s original signature.  All services billed through the Medicaid Program are subject to post-payment review.  This may include unannounced on-site review of records.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.
]  
Counseling/Psychology Manual Requirements for Current Diagnostic 

Assessment and Plan of Treatment Documentation


3.  The counseling/psychology manual for MO HealthNet providers states:
 

13.6.A(1) Diagnostic Assessment

*   *   * 

The Diagnostic Assessment must be current—within one year for adults and adolescents (age 13 to 20) or six months for children under 13.

*   *   * 

13.6.A(2) Plan of Treatment Documentation

*    *    * 

The Treatment Plan must be current—within one year for adults and adolescents (age 13 to 20) or six months for children under 13.  

The Department’s Request for Documentation

4.  On October 31, 2008, the Department sent a letter to Johnmeyer stating:
 
In compliance with federal regulations, the MO HealthNet Division, Program Integrity Unit, conducts post-payment reviews of MO HealthNet claims.

In order to complete this review, records are requested for the attached list of participants.  Please send copies of the participant’s complete record for the period of January 1, 2008 through June 30, 2008 to include all diagnostic data (assessment), evaluation, treatment plans, progress notes, and calendar appointment pages that correspond.  


5.  Johnmeyer submitted documentation pursuant to the Department’s request, but failed to provide documentation pertaining to client C.H. for dates of service from March 21, 2008, through June 18, 2008.  
The Department’s Overpayment Letter

6.  On September 8, 2009, the Department sent a letter to Johnmeyer stating that the Department had found $12,656 in billing errors.  The Department found 14 types of billing errors, identified by letters of the alphabet A through N.  The Department found errors and overpayments as follows:


Client
Date of Service
Procedure Code
Net Pay
Error Code
Overpayment

BB
04/17/2008
90801
$116
J
$116


BB
04/18/2008
90801
$58
J
$58


BB
04/24/2008
90806
$58


BB
05/01/2008
90806
$58
D
$29


BB
05/01/2008
90847
$58
A
$58


BB
05/07/2008
90806
$58
C,D
$29


BB
05/07/2008
90847
$58


BB
05/14/2008
90806
$58


BB
05/14/2008
90847
$58


BB
05/21/2008
90806
$58


BB
05/21/2008
90847
$58
D
$29


BB
05/28/2008
90806
$58


BB
05/28/2008
90847
$58


BB
06/04/2008
90806
$58


BB
06/04/2008
90847
$58
A
$58


BB
06/11/2008
90806
$58


BB
06/11/2008
90847
$58
D
$29


BB
06/19/2008
90806
$58
D
$29


BB
06/19/2008
90847
$58
D
$29


BB
06/26/2008
90806
$58
A
$58


BB
06/26/2008
90847
$58
A
$58


KB
04/29/2008
90801
$72
G


KB
05/06/2008
90801
$72
G


KB
05/13/2008
90806
$58


KB
05/21/2008
90806
$58


KB
05/27/2008
90806
$48
G


KB
06/03/2008
90806
$48
G


KB
06/10/2008
90806
$48
G


KB
06/19/2008
90806
$48
D,G
$24


KB
06/26/2008
90806
$58


KB
06/30/2008
90806
$58


RB
04/29/2008
90801
$72
G


RB
05/06/2008
90801
$72
G


RB
05/13/2008
90806
$58
B
$58


RB
05/13/2008
90847
$58


RB
05/21/2008
90806
$58


RB
05/21/2008
90847
$58
E
$58


RB
05/27/2008
90806
$48


RB
06/03/2008
90806
$48


RB
06/10/2008
90806
$48


RB
06/19/2008
90806
$48
B
$48


RB
06/26/2008
90806
$58
H
$10


RB
06/30/2008
90806
$58
H
$10


TB
04/29/2008
90801
$72
G


TB
05/06/2008
90801
$72
G


TB
05/13/2008
90806
$58


TB
05/13/2008
90847
$58


TB
05/21/2008
90806
$58


TB
05/21/2008
90847
$58
D
$29


TB
05/27/2008
90806
$48
G


TB
05/27/2008
90847
$48


TB
06/03/2008
90806
$48


TB
06/03/2008
90847
$48


TB
06/10/2008
90806
$48


TB
06/10/2008
90847
$48


TB
06/19/2008
90806
$58


TB
06/19/2008
90847
$58
D,E
$58


TB
06/26/2008
90806
$58
D
$29


TB
06/26/2008
90847
$58


TB
06/30/2008
90806
$58


TB
06/30/2008
90847
$58


DC
02/15/2008
90801
$116
J
$116


DC
02/19/2008
90801
$58
J
$58


DC
03/04/2008
90806
$58
A
$58


DC
03/04/2008
90847
$58
A
$58


DC
02/29/2008
90806
$58
M
$58


DC
03/07/2008
90806
$58
B,M
$58


DC
03/14/2008
90806
$58
M
$58


DC
03/14/2008
90847
$58
M
$58


DC
03/20/2008
90806
$58
M
$58


DC
03/20/2008
90847
$58
M
$58


DC
03/24/2008
90806
$58
M
$58


DC
03/24/2008
90847
$58
M
$58


DC
04/02/2008
90806
$58
I,N
$29


DC
04/02/2008
90847
$58
N
$29


DC
04/04/2008
90806
$58
F,I,N
$29


DC
04/04/2008
90847
$58
N
$29


DC
04/07/2008
90806
$58
I,N
$29


DC
04/07/2008
90847
$58
N
$29


DC
04/11/2008
90806
$58
I,N
$29


DC
04/11/2008
90847
$58
N
$29


DC
04/16/2008
90806
$58
I,N
$29


DC
04/16/2008
90847
$58
A
$58


DC
04/23/2008
90847
$58
N
$29


DC
05/01/2008
90806
$58
I,N
$29


DC
05/07/2008
90806
$58
D,N
$29


DC
05/13/2008
90806
$58
D,N
$29


DC
05/20/2008
90806
$58
N
$29


DC
06/17/2008
90806
$58


DC
06/17/2008
90847
$58


DC
06/20/2008
90806
$58


DC
06/20/2008
90847
$58
C,D
$29


DC
06/24/2008
90806
$58
D
$29


DC
06/24/2008
90847
$58


KaitlynE
01/03/2008
90806
$48
G,N
$29


KaitlynE
01/03/2008
90847
$48
N
$29


KaitlynE
01/09/2008
90806
$48
N
$29


KaitlynE
01/16/2008
90806
$48
N
$29


KaitlynE
01/24/2008
90806
$58
N
$29


KaitlynE
01/24/2008
90847
$58
C,D,N
29


KaitlynE
02/04/2008
90806
$58
N
$29


KaitlynE
02/04/2008
90847
$58
N
$29


KaitlynE
01/31/2008
90806
$58
D,N
$29


KaitlynE
01/31/2008
90847
$58
N
$29


KaitlynE
02/14/2008
90806
$58
N
$29


KaitlynE
02/14/2008
90847
$58
E,N
$58


KaitlynE
02/21/2008
90806
$58
N
$29


KaitlynE
02/21/2008
90847
$58
N
$29


KaitlynE
02/28/2008
90806
$58
N
$29


KaitlynE
02/28/2008
90847
$58
N
$29


KaitlynE
03/06/2008
90806
$58
N
$29


KaitlynE
03/06/2008
90847
$58
N
$29


KaitlynE
03/13/2008
90806
$58
N
$29


KaitlynE
03/13/2008
90847
$58
E,N
$58


KaitlynE
03/20/2008
90806
$58
I,N
$29


KaitlynE
03/20/2008
90847
$58
E,N
$58


KaitlynE
03/27/2008
90806
$58
N
$29


KaitlynE
03/27/2008
90847
$58
E,N
$58


KaitlynE
04/03/2008
90806
$58
N
$29


KaitlynE
04/10/2008
90806
$58
N
$29


KaitlynE
06/06/2008
90806
$58
N
$29


KaitlynE
06/06/2008
90847
$58
N
$29


KaitlynE
06/11/2008
90806
$58
N
$29


KaitlynE
06/11/2008
90847
$58
N
$29


KaitlynE
06/18/2008
90806
$58
N
$29


KaitlynE
06/18/2008
90847
$58
C,D,N
$29


KaitlynE
06/20/2008
90806
$58
C,D,N
$29


KaitlynE
06/25/2008
90806
$48
N
$29


KaitlynE
06/25/2008
90847
$48
G,N
$29


KeriganE
01/03/2008
90806
$48
A
$48


KeriganE
01/09/2008
90806
$48
M
$48


KeriganE
01/16/2008
90806
$48
M
$48


KeriganE
01/22/2008
90806
$48
M
$48


KeriganE
01/31/2008
90806
$58
M
$58


KeriganE
02/04/2008
90806
$58
M
$58


KeriganE
02/14/2008
90806
$58
A
$58


KeriganE
02/21/2008
90806
$58
A
$58


KeriganE
02/28/2008
90806
$58
A
$58


KeriganE
03/06/2008
90806
$58
M
$58


KeriganE
03/13/2008
90806
$58
M
$58


KeriganE
03/20/2008
90806
$58
N
$29


KeriganE
04/03/2008
90806
$58
N
$29


KeriganE
04/10/2008
90806
$58
N
$29


KeriganE
04/14/2008
90806
$58
N
$29


KeriganE
04/23/2008
90806
$58


KeriganE
04/30/2008
90806
$58
C,D
$29


KeriganE
05/07/2008
90806
$58


KeriganE
05/14/2008
90806
$58


KeriganE
05/21/2008
90806
$58


KeriganE
05/28/2008
90806
$48


KeriganE
06/04/2008
90806
$48


KeriganE
06/11/2008
90806
$58


KeriganE
06/18/2008
90806
$58


KeriganE
06/25/2008
90806
$48


CH
03/12/2008
90801
$116
K
$116


CH
03/14/2008
90801
$58
D,K
$58


CH
03/21/2008
90806
$58
A
$58


CH
04/02/2008
90847
$58
A
$58


CH
04/04/2008
90847
$58
A
$58


CH
04/08/2008
90847
$58
A
$58


CH
04/14/2008
90847
$58
A
$58


CH
04/16/2008
90806
$58
A
$58


CH
04/18/2008
90806
$58
A
$58


CH
04/24/2008
90806
$58
A
$58


CH
05/01/2008
90806
$58
A
$58


CH
05/07/2008
90806
$58
A
$58


CH
05/09/2008
90806
$58
A
$58


CH
05/16/2008
90806
$58
A
$58


CH
05/20/2008
90806
$58
A
$58


CH
06/02/2008
90806
$58
A
$58


CH
06/02/2008
90847
$58
A
$58


CH
06/11/2008
90806
$58
A
$58


CH
06/18/2008
90806
$58
A
$58


CH
06/02/2008
90847
$58
A
$58


CH
06/20/2008
90806
$58
C,D,N
$29


CH
06/20/2008
90847
$58
B,C,D,L,N
$58


CH
06/24/2008
90806
$58
N
$29


CH
06/24/2008
90847
$58
D,L,N
$58


AK
05/16/2008
90801
$58


AK
05/30/2008
90806
$58


AK
06/18/2008
90806
$48
C,D
$24


AK
06/18/2008
90847
$48
C,D,E
$48


AK
06/20/2008
90806
$48
B,D,D
$48


AK
06/20/2008
90847
$48
C,D,L
$24


AK
06/27/2008
90806
$48


AK
06/27/2008
90847
$48
E
$48


CK
01/03/2008
90806
$58
M
$58


CK
01/03/2008
90847
$58
B,M
$58


CK
01/10/2008
90806
$58
M
$58


CK
01/17/2008
90806
$58
M
$58


CK
01/24/2008
90806
$58
M
$58


CK
01/24/2008
90847
$58
D,M
$58


CK
01/29/2008
90806
$58
M
$58


CK
01/29/2008
90847
$58
M
$58


CK
02/15/2008
90806
$58
M
$58


CK
02/15/2008
90847
$58
M
$58


CK
02/19/2008
90806
$58
M
$58


CK
02/19/2008
90847
$58
M
$58


CK
02/2/2008
90806
$58
M
$58


CK
02/22/2008
90847
$58
M
$58


CK
02/27/2008
90806
$58
M
$58


CK
02/27/2008
90847
$58
M
$58


CK
03/06/2008
90847
$58
M
$58


CK
02/29/2008
90806
$58
M
$58


CK
02/29/2008
90847
$58
M
$58


CK
03/07/2008
90806
$58
M
$58


CK
03/07/2008
90847
$58
M
$58


CK
03/10/2008
90806
$58
M
$58


CK
03/13/2008
90806
$58
B,M
$58


CK
03/13/2008
90847
$58
M
$58


CK
03/20/2008
90806
$58
M
$58


CK
03/26/2008
90806
$58


CK
03/26/2008
90847
$58


CK
04/01/2008
90806
$58


CK
04/01/2008
90847
$58


CK
04/04/2008
90806
$58


CK
04/04/2008
90847
$58


CK
04/07/2008
90806
$58


CK
04/07/2008
90847
$58


CK
04/11/2008
90806
$58


CK
04/11/2008
90847
$58


CK
04/14/2008
90806
$58


CK
04/14/2008
90847
$58


CK
04/18/2008
90847
$58


CK
04/21/2008
90847
$58


CK
05/01/2008
90806
$58


CK
05/01/2008
90847
$58


CK
05/07/2008
90806
$58


CK
05/07/2008
90847
$58


CK
05/16/2008
90806
$58


CK
05/16/2008
90847
$58


CK
05/23/2008
90806
$58


CK
05/23/2008
90847
$58


CK
05/30/2008
90806
$58


CK
05/30/2008
90847
$58


CK
06/06/2008
90806
$58


CK
06/06/2008
90847
$58


CK
06/12/2008
90806
$58
A
$58


CK
06/12/2008
90847
$58
A
$58


CK
06/19/2008
90806
$58
A
$58


CK
06/10/2008
90806
$58


CK
06/17/2008
90806
$58
B
$58


CM
01/04/2008
90806
$58
M
$58


CM
01/04/2008
90847
$58
E,M
$58


CM
01/09/2008
90806
$58
M
$58


CM
01/16/2008
90806
$58
M
$58


CM
01/24/2008
90806
$58
B,F,M
$58


CM
01/30/2008
90806
$58
M
$58


CM
02/06/2008
90806
$58
M
$58


CM
02/13/2008
90806
$58
M
$58


CM
02/20/2008
90806
$58
F,M
$58


CM
02/27/2008
90806
$58
M
$58


CM
03/05/2008
90806
$58
N
$29


CM
03/12/2008
90806
$58
N
$29


CM
03/19/2008
90806
$58
N
$29


CM
03/21/2008
90806
$58
N
$29


CM
04/02/2008
90806
$58
I,N
$29


CM
04/04/2008
90806
$58


CM
04/09/2008
90806
$58


CM
04/16/2008
90806
$58


CM
04/24/2008
90806
$58


CM
05/01/2008
90806
$58
D
$29


CM
05/07/2008
90806
$58


CM
05/14/2008
90806
$58
D
$29


CM
05/21/2008
90806
$58
B,F
$58


CM
05/15/2008
90806
$58
A
$58


CM
06/05/2008
90806
$58


CM
06/09/2008
90806
$58


CM
06/12/2008
90806
$58


CM
06/19/2008
90806
$58


CM
06/26/2008
90806
$58


DM
01/04/2008
90806
$58
M
$58


DM
01/09/2008
90806
$58
M
$58


DM
01/16/2008
90806
$58
M
$58


DM
01/23/2008
90806
$58
M
$58


DM
01/30/2008
90806
$58
M
$58


DM
01/30/2008
90847
$58
E,M
$58


DM
02/06/2008
90806
$58
M
$58


DM
02/06/2008
90847
$58
E,M
$58


DM
02/13/2008
90806
$58
M
$58


DM
02/13/2008
90847
$58
M
$58


DM
02/20/2008
90806
$58
M
$58


DM
02/20/2008
90847
$58
M
$58


DM
02/27/2008
90806
$58
M
$58


DM
02/27/2008
90847
$58
M
$58


DM
03/05/2008
90806
$58
M
$58


DM
03/05/2008
90847
$58
M
$58


DM
03/12/2008
90806
$58
M
$58


DM
03/12/2008
90847
$58
C,D,M
$58


DM
03/19/2008
90806
$58
M
$58


DM
03/19/2008
90847
$58
E,M
$58


DM
03/21/2008
90847
$58
E,M
$58


DM
03/28/2008
90847
$58
E,M
$58


DM
04/02/2008
90806
$58
M
$58


DM
04/04/2008
90806
$58
D,M
$58


DM
04/09/2008
90806
$58
M
$58


DM
04/09/2008
90847
$58
E,M
$58


DM
04/16/2008
90806
$58
D,M
$58


DM
04/16/2008
90847
$58
M
$58


DM
04/23/2008
90806
$58
D,M
$58


DM
04/23/2008
90847
$58
E,M
$58


DM
05/01/2008
90806
$58
D,E,M
$58


DM
05/01/2008
90847
$58
B,M
$58


DM
05/07/2008
90806
$58
D,M
$58


DM
05/07/2008
90847
$58
A
$58


DM
05/15/2008
90806
58
M
$58


DM
05/15/2008
90847
$58
E,M
$58


DM
05/22/2008
90806
$58
M
$58


DM
05/22/2008
90847
$58
M
$58


DM
05/29/2008
90806
$58
M
$58


DM
05/29/2008
90847
$58
M
$58


DM
06/05/2008
90806
$58
M
$58


DM
06/05/2008
90847
$58
M
$58


DM
06/09/2008
90806
$58
M
$58


DM
06/09/2008
90847
$58
E,M
$58


DM
06/12/2008
90806
$58
M
$58


DM
06/12/2008
90847
$58
M
$58


DM
06/19/2008
90806
$58
B,D,M
$58


DM
06/19/2008
90847
$58
E,M
$58


DM
06/26/2008
90806
$58
M
$58


DM
06/26/2008
90847
$58
M
$58


AW
01/10/2008
90806
$58
M
$58


AW
01/10/2008
90847
$58
M
$58


AW
01/17/2008
90806
$58
M
$58


AW
01/17/2008
90847
$58
M
$58


AW
01/24/2008
90806
$58
C,D,M
$58


AW
01/24/2008
90847
$58
C,D,M
$58


AW
01/31/2008
90806
$58
B,M
$58


AW
01/31/2008
90847
$58
D,M
$58


AW
02/05/2008
90806
$58
M
$58


AW
02/05/2008
90847
$58
M
$58


AW
02/12/2008
90806
$58
M
$58


AW
02/19/2008
90806
$58
M
$58


AW
02/27/2008
90806
$58
M
$58


AW
03/05/2008
90806
$58
M
$58


AW
03/12/2008
90806
$58
M
$58


AW
03/17/2008
90806
$58
M
$58


AW
03/19/2008
90806
$58
M
$58


AW
03/21/2008
90806
$58
M
$58


AW
04/01/2008
90806
$58
D,M
$58


AW
04/30/2008
90806
$58
C,D
$29


AW
04/30/2008
90847
$58


AW
05/07/2008
90806
$58
B
$58


AW
05/07/2008
90847
$58


AW
05/13/2008
90806
$58


AW
05/13/2008
90847
$58


AW
05/20/2008
90806
$58
A
$58


AW
05/20/2008
90847
$58
A
$58


AW
05/27/2008
90806
$58


AW
05/27/2008
90847
$29


AW
06/03/2008
90806
$58


AW
06/10/2008
90806
$58
A
$58


AW
06/16/2008
90806
$58
A
$58


AW
06/20/2008
90806
$58
A
$58


AW
06/24/2008
90806
$58

The Department’s review involved 13 clients whom Johnmeyer treated over the six-month period, and 356 claims.  The Department found errors in 266 claims, or 74 percent of the total.  


7.  On appeal, Johnmeyer contests error codes A, D, E, G, I, M, and N.  These error codes are defined as follows: 

A.  Billed for services for which no documentation was found in the participant’s record to support the service billed for that date of service.  

D.  Billed for back-to-back services for two different participants when documentation supports that the services were held at different locations.  No travel time was allowed to reach the second location. 

E.  Billed for services, family therapy (90847) and individual therapy (90806), when documentation appears to support that therapy was with siblings only according to documentation in the participant’s record. 

G.  Billed the incorrect place of service according to documentation in the participant’s record.  Error Code G did not result in an overpayment.  
I.  The documentation in the participant’s record does not indicate the place of service.  Error Code I did not result in an overpayment.  
M.  Billed for services, individual (90806) or family therapy (90847), when there is no current diagnostic assessment and no current treatment plan in the participant’s record for the date of the therapy.

N.  Billed for services, individual (90806) or family therapy (90847), when there is no current diagnostic assessment or no current treatment plan in the participant’s record for the date of the therapy.   


8.  Attachment A to the Department’s decision letter states:
 

APPLIES TO ALL PARTICIPANT FILES REVIEWED

*   *   * 

DIAGNOSTIC ASSESSMENT—the documentation lacked all requirements.

(Refer to the Psychology/Counseling Manual Section 13.6.A(1) for complete requirements.)

The psychology/counseling consultant has noted that (some/many) diagnostic assessments lack: 

*   *   * 

Fail to document a complete enough assessment and documentation of symptoms to meet the DSM-IV-TR diagnostic criteria.
The psychology/counseling consultant has also noted that:

The diagnostic assessments are inadequately updated as there is very little difference between the original and the update (see [K.E.’s] assessments from 2006 and 2008).

Some participants do not have a diagnostic assessment that is current for the dates of the progress notes.

*   *   *
PLAN OF TREATMENT REVIEW—documentation lacked all requirements.
(Refer to the Psychology/Counseling Manual Section 13.6.A(4) for complete requirements.)

All participants must have an updated Treatment Plan meeting all documentation requirements and time frames.

The psychology/counseling consultant has noted that:

Treatment plan updates fail to document progress.

The Treatment Plan update must be signed and dated by the provider delivering the service.  The Treatment Plan update must be current—within one year for adults and adolescents (age 13 to 20) or six months for children under 13.  


9.  The Department made a miscalculation, and the total overpayment amount should have been calculated as $12,404.  Johnmeyer contests $8,931.  


10.  Johnmeyer failed to provide adequate documentation and current diagnostic assessments and treatment plans to the Department upon request, as assessed under Error Codes A, M and N.  


11.  The Department has not recouped any of the overpayment against Johnmeyer.    

Corrective Action Plan and Supplemental Documentation

12.  On September 16, 2009, Johnmeyer sent a corrective action plan to the Department.  Johnmeyer included supplemental documentation with the corrective action plan, but the Department did not accept the supplemental documentation because Johnmeyer had appealed to this Commission by the time a Department supervisor could review the issue.  Regardless, the Department would have had no way to verify that the documentation was completed at the time of service.  Johnmeyer responded to the various contested error codes as follows:
  
A.  Billed for services for which no documentation was found in the participant’s record to support the service billed for that date of service. 

Action:  Upon review, it was found that many of the progress notes that were identified within the Attachment A as missing were included in the documents sent in.  This means that either they were overlooked by the reviewer or in the process of copying the files at Kinko’s; they stuck together and got fed through the copying machine.  The action that I will take in the future is to go through all documents to be sent in and make sure that everything got copied correctly. 

*   *   * 

D.  Billed for back-to-back services for two different participants when documentation supports that the services were held at different locations.  No travel time was allowed to reach the second location.

Action:  Again, by filling in the progress note form instead of doing more free-flowing notes that would sometimes not have the start time/end time on them, I can eliminate this problem completely.  

E.  Billed for services, family therapy (90847) and individual therapy (90806), when documentation appears to support that therapy was with siblings only according to documentation in the participant’s record. 

Action:  I did not realize that I could not provide family therapy if the mother/father was not present.  In the cases where I have done that, I believed it to be completely necessary and in most cases would involve the parents or foster parents as well on other sessions.  Many times it was issues that were unique and only pertained to the individuals within the sessions (siblings) such as conflicts, etc.  From now on, I will only provide family therapy to clients with at least one parent present, or will prior authorize it to do sessions with siblings only. 
*   *   * 

G.  Billed the incorrect place of service according to documentation in the participant’s record. 

Action:  This error occurred as simple errors in electronic billing.  I see many clients in both the office and at home.  While I may see them in-home one week, I will see them in the office the next.  When I do billing for a two or three week period, I would get confused on which one was completed.  When I did the official form, then I would document the service that actually occurred and not check it against the billing.  In the future, I will double check before and after, the location of the service and the place of service billed and correct any errors.  

*   *   * 

I.  The documentation in the participant’s record does not include the place of service.

Action:  Double-check all progress notes for completeness.  

*   *   * 

M.  Billed for services, individual (90806) or family therapy (90847), when there is no current diagnostic assessment AND no 
current treatment plan in the participant’s record for the date of therapy. 

Action:  This was a mis-communication on my part.  As discussed in the itemized list of clients, this error was because I have never been audited before and did not know exactly what to include and what not.  I thought that I was supposed to include only the information that was billed for during that six month period, so I did not include treatment plans/assessments that were done before that time.  This resulted in the largest errors (M and N) in the review.  Like I stated before, I believe treatment plans and assessments are crucial to treating a client in the most effective way and I make sure that they are updated as they need to be.  In actuality, since therapy happens between two people and not on paper, I continually update my assessment and plans each time I talk to a person, even though I don’t go back into the records and replace them each session.  This is how therapy is supposed to work.  So, there is no corrective action I need to take aside from knowing that in the next audit I need to include the treatment plans/assessments that are current, even though I billed for them during a period that is not included in the review period. 
N.  Billed for services, individual (90806), or family therapy (90847), when there is no current diagnostic assessment or no current treatment plan in the participant’s record for the date of the therapy.

Action:  Same as above (M). 

Travel Time

13.   Much of Johnmeyer’s practice is in-home counseling with people in rural areas.    

14.  The psychology/counseling manual for MO HealthNet providers states:
 

13.2 DEFINITIONS

*   *   * 

Appointments: . . . Services defined by DMS as 30 minutes must be delivered in full 30 minute face-to-face sessions (e.g., group or family therapy).

Services defined by the CPT as 60 minutes must be delivered in full 60 minute sessions (e.g., testing or crisis intervention).

Travel time is not reimbursed and must not be included as part of the scheduled appointment time.  

15.  Psychology/counseling services are billed in 30-minute units.  Home visits are reimbursed at a higher rate than office visits to account for the fact that the provider spends time traveling to a home visit.  

16.  The Department has found that Yahoo! Maps, Google Maps, and MapQuest all calculate travel times about the same.  


17.  Johnmeyer drives fast and creates the most efficient routes possible because he is very familiar with the areas.  Johnmeyer contests the Department’s computation of an overpayment for five of the driving times from one place to another.  His driving times for these visits were as follows: 

Date
   Route                  Drive Time     Department’s Calculation
4/16/08   D.C. to D.M.      1 hour             1 hour 17 min.         

5/1/08
   D.C. to D.M.      1 hour             1 hour 17 min.

5/7/08
   B.B. to D.M.       30 min.           47 min.  

5/13/08   A.W. to D.C.      1 hour             1 hour 20 min.

5/14/08   B.B. to C.M.       30 min.           47 min.

The contested overpayment for these five driving time disputes is $145.


18.  Johnmeyer mistakenly used a wrong point of service for K.B. and T.B. on June 19, 2008.  The services provided to the family were in-home, and Johnmeyer had sessions with other family members at the same time.  The contested overpayment for visits to K.B. and T.B. is $53.
    


19.  The Department seeks to recoup $29 (half a unit) for each contested drive time error.  The contested amount for the driving time issues and wrong point of service as described in Findings 17 and 18 is $198.
    

20.  Johnmeyer billed for an incorrect place of service for Kaitlyn E. on January 3 and June 25, 2008, according to the documentation in her record.  Documentation in Kaitlyn E.’s record does not indicate the place of service for March 20, 2008.  

Family Therapy


21.  The psychology/counseling manual for MO HealthNet providers states:
 
13.2 DEFINITIONS

*   *   * 

Family therapy:  Family therapy is defined as the treatment of the members of a family together, rather than an individual “patient.”  The family unit is viewed as a social system that affects all its members.  A “family” may be defined as biological, foster, adoptive or other family unit. . . .  All requests for family therapy without the parent(s) or entire family present must be prior authorized.  


22.  Johnmeyer did not seek prior authorization from the Department to bill for family therapy without a parent, guardian or grandparent present.  In special circumstances, the Department grants authorization for family therapy to be done with siblings only.  The MO HealthNet program has no billing code for therapy with siblings only, but it may be billed as family therapy if the Department authorizes it.  Johnmeyer overbilled by billing for family therapy or individual therapy when the documentation supporting that therapy was with siblings only, and without a parent, guardian or grandparent present, as the Department found in Error Code E.  
Conclusions of Law


We have jurisdiction to hear Johnmeyer’s appeal.
  Johnmeyer has the burden of proof.
  The Department’s answer should provide notice of the basis for the Department’s imposition of 
sanctions.
  We have the discretion to take any action that the Department could have taken, but we need not exercise our discretion in the same way as the Department did.
   

Causes for Sanctions


The Department’s second amended answer asserts that sanctions may be imposed under its Regulation 13 CSR 70-3.030(3)(A), which sets forth numerous grounds for sanctions.  However, the second amended answer merely recites a laundry list without identifying the specific provisions of the regulation under which particular conduct should be sanctioned.  The Department’s written argument likewise completely fails to apply the regulatory provisions to the conduct in question.  We recognize that the Department changed counsel after the hearing.  However, the Department’s decision, which is referenced in the answers but was not signed by any counsel, does a better job of explaining the legal authority for the Department’s position than the answers or the brief, and we primarily rely on that decision, even though this is supposed to be de novo review.     
Issues on Appeal


Johnmeyer contests the following overpayments:
  

Client

Error Code

Amount

C.H. 3/21/08-6/18/08
A


$1,044.00

A.W.

M


$812.00

C.M.

M, N

$609.00



E


$58.00

D.M.

M


$1,798.00



E


$580.00

Kerigan E.
M, N

$492.00
D.C.

M, N

$783.00



D, N

$58.00

C.K.

M


$1,276.00
Kaitlyn E.
N


$696.00



G/N

$87.00



I/N


$116.00



E/N

$116.00

TOTAL



$8,641.00

Johnmeyer also disputes the driving time discrepancies and wrong points of service, Error Code D,
 as described in Findings 17 through 19. 
Error Code A:  Missing Documentation

The Department’s decision letter asserts that sanctions are warranted under Regulation 13 CSR 70-3.030(3)(A)4, 7, 33, and 38 for missing documentation.  Regulation 13 CSR 70-3.030(3)(A)4 provides: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

4.  Failing to make available, and disclosing to the MO HealthNet agency or its authorized agents, all records relating to services provided to MO HealthNet participants or records relating to MO HealthNet payments, whether or not the records are commingled with non-Title XIX (Medicaid) records.  All records must be kept a minimum of five (5) years from the date of service unless a more specific provider regulation applies.  The minimum five (5)-year retention of records requirement continues to apply in the event of a change in ownership or discontinuing enrollment in MO HealthNet.  Services billed to the MO HealthNet agency that are not adequately documented in the patient’s medical records or for which there is no record that services were performed shall be considered a violation of this section.  Copies of records must be provided upon request of the MO HealthNet agency or its authorized agents, regardless of the media in which they are kept.  Failure to make these records available on a timely basis at the same site at which the services were rendered or at the provider’s address of record with the MO HealthNet agency, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and 

payments shall constitute a violation of this section and shall be a reason for sanction. . . .

Regulation 13 CSR 70-3.030(2)(A) defines “adequate documentation”:

“Adequate documentation” means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  “Adequate medical records” are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis, and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered. . . .


Johnmeyer contests Error Code A for client C.H. for 15 dates of service from March 21, 2008, through June 18, 2008.  Johnmeyer contends that he provided the documents that the Department requested, but that some of them must have been stuck together when going through the document feeder at Kinko’s.  Terry Iven, the Department’s witness from its Program Integrity Unit, testified that she has never lost documentation provided to her.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  We do not believe that documents would stick together in the document feeder for 15 different dates of service.  We do not find Johnmeyer’s explanation credible.  Johnmeyer had a duty to provide documentation to the Department upon request, and he failed to fulfill that duty.    


Johnmeyer argues that we should accept the documentation that he provided to the Department after its decision letter.  We reject this argument because the regulations impose a duty on Johnmeyer to produce the records upon request by the Department, not after the fact.  


Johnmeyer failed to make records available upon request by the Department.  Regulation 13 CSR 70-3.030(3)(A)4 allows the imposition of sanctions for this conduct.    


The Department also cites Regulation 13 CSR 70-98.015, which provides:

(3) Provider Participation.  To be eligible for participation in the MO HealthNet psychiatric/psychology/counseling/clinical social work program, a provider must meet the licensing criteria specified for his or her profession and be an enrolled MO HealthNet provider.  

(A) The enrolled MO HealthNet provider shall comply with the following requirements:

1.  Keep any records necessary to disclose the extent of services the provider furnishes to participants; 

2.  On request furnish to the MO HealthNet agency or State Medicaid Fraud Control Unit any information regarding payments claimed by the provider for furnishing services under the plan;

*   *   *

(4) Documentation Requirements for Psychiatric/Psychology/

Counseling/Clinical Social Work Services.  Documentation must be in narrative form, fully describing each session billed.  A check-off list or pre-established form will not be accepted as sole documentation.  Progress notes shall be written and maintained in the patient’s medical record for each date of service for which a claim is filed.  Progress notes for psychiatric/psychology/ counseling/clinical social work services shall specify: 

(A) First and last name of participant: 

1.  When family therapy is furnished, each member of the family included in the session must be identified.  Description of immediate issue addressed in therapy, identification of underlying roles, conflicts or patterns, and description of therapist intervention; 

2.  When group therapy is furnished each service shall include the number of group members present, description of immediate issue addressed in therapy, identification of underlying roles, conflicts or patterns, and description of therapist intervention and progress towards goals;

(B) The specific service rendered; 

(C) Name of person who provided service; 

(D) The date (month/day/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services; 

(E) The setting in which the service was rendered; 

(F) Patient’s report of recent symptoms and behaviors related to their diagnosis and treatment plan goals;

(G) Therapist interventions for that visit and patient’s response;

(H) The pertinence of the service to the treatment plan; and

(I) The patient’s progress toward one (1) or more goals stated in the treatment plan.  

(5)  A plan of treatment is a required document in the overall record of the patient.  

*   *   * 

(6) For all medically necessary covered services, a writing of all stipulated documentation elements referenced in this rule are an essential and integral part of the service itself.  No service has been performed if documentation requirements are not met.  

*   *   * 

(8) Records Retention.  MO HealthNet providers must retain for six (6) years from the date of service fiscal and medical records that coincide with and fully document services billed to the MO HealthNet Program, and must furnish or make the records available for inspection or audit by the Department of Social Services or its representative upon request.  Failure to furnish, reveal, and retain adequate documentation for services billed to the MO HealthNet Program may result in recovery of the payments for those services not adequately documented and may result in 

sanctions to the provider’s participation in the MO HealthNet Program. . . . 

(9) The requirement to document services and to release records to representatives of the Department of Social Services or the U.S. Department of Health and Human Services is also found in 13 CSR 70-3.020 and 13 CSR 70-3.030.  

This regulation duplicates the duty imposed by Regulation 13 CSR 70-3.030(3)(A)4 to make records available to the Department, although it is inconsistent in requiring retention of records for six years rather than five, and recognizes that sanctions may result from the provider’s failure to make records available to the Department.  However, Regulation 13 CSR 70-98.015 does not provide an independent basis for the imposition of sanctions.  We have already concluded that sanctions may be imposed under Regulation 13 CSR 70-3.030(3)(A)4.  

The Department also argues that Johnmeyer is subject to a sanction under 13 CSR 70-3.030(3)(A)7: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

7.  Breaching the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, September 15, 2009.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]

Johnmeyer signed a provider agreement that required him to maintain records, retain them for five years, and make them available to the Department upon request.  We find a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)7 because Johnmeyer did not make records available to the Department upon request and thus failed to fulfill the duties imposed by the Medicaid provider agreement.  


The Department also argues that Johnmeyer is subject to a sanction under 13 CSR 70-3.030(3)(A)33 and 38: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

33.  For providers other than long-term care facilities, failing to retain in legible form for at least five (5) years from the date of service, worksheets, financial records, appointment books, appointment calendars (for those providers who schedule patient/client appointments), adequate documentation of the service, and other documents and records verifying data transmitted to a billing intermediary, whether the intermediary is owned by the provider or not. . . .  The documentation must be maintained so as to protect it from damage or loss by fire, water, computer failure, theft, or any other cause;

*   *   * 

38.  Failure to maintain documentation which is to be made contemporaneously to the date of service[.]
Because Johnmeyer failed to meet his burden to prove that he maintained documentation for client A.H., he is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)33 and 38.  

Error Code D:  Back-to-back Services at Different Locations


The Department assessed Error Code D because Johnmeyer billed for back-to-back services for two different participants when documentation supported that the services were provided at different locations, and no travel time was allowed to reach the second location.  The Department’s decision states that there is cause for sanctions under Regulation 13 CSR 70-3.030(3)(A)2, 4 and 7.  

Regulation 13 CSR 70-3.030(3)(A)2 provides:
 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable MO HealthNet program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider’s charges to the general public for the same services or billing for higher level of service or increased number of units from those actually ordered or performed or both, or altering or falsifying medical records to obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan[.]

The term “purpose” is synonymous with intent.
  We may infer intent from the circumstances of the case.
  The Department presented evidence that Yahoo! Maps, Google Maps, and MapQuest all calculate travel times about the same.  Johnmeyer relied on MapQuest and presents an argument that his actual drive times were shorter.  We find no direct evidence, or evidence from which we may make an inference, that Johnmeyer submitted false information for the purpose of obtaining greater compensation than that to which he was entitled, for the purpose of meeting prior authorization requirements or for the purpose of obtaining payments in order to avoid the effect of those changes.  We find no basis for a sanction under Regulation 13 CSR 70-3.030(3)(A)2.  

The Department also argues that Johnmeyer is subject to sanctions under Regulation     13 CSR 70-3.030(3)(A)4 for failing to make records available.  The Department presented evidence that Johnmeyer failed to provide it with an address for one of the clients when requested.  However, discrepancies in driving times generally do not equate with a failure to make records available.  We find no basis for sanctions under Regulation 13 70-3.030(3)(A)4.  

The Department also argues that Johnmeyer is subject to a sanction under 13 CSR 70-3.030(3)(A)7: 

(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

7.  Breaching the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, September 15, 2009.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]


The Department’s psychology/counseling manual for providers states that “[t]ravel time is not reimbursed and must not be included as part of the scheduled appointment time.”  Out of all the driving time discrepancies for which the Department assessed an overpayment, Johnmeyer contests five of them, plus a point of service:
 

4/16/08   D.C. to D.M.

5/1/08
   D.C. to D.M. 

5/7/08
   B.B. to D.M.

5/13/08   A.W. to D.C.

5/14/08   B.B. to C.M.

6/19/08   K.B. and T.B.:  “wrong POS for Kaylyn.  All were in-home.”  


For dates of service on May 7 and May 13, 2008, Johnmeyer claims a shorter travel time than what he found on MapQuest because he drives faster than the speed MapQuest used to calculate the route.   The Department argues that Yahoo! Maps, Google Maps, and MapQuest all calculate travel times about the same.  Johnmeyer argues that he drives fast and takes shortcuts because he is familiar with the areas.  Johnmeyer has met his burden of proof as to the times for traveling from one point to another, and the Department failed to provide other proof that the drives in question cannot be accomplished in a shorter time.  We find that Johnmeyer is not subject to a sanction under Regulation 13 CSR 70-3.030(3)(A)7 for the driving time discrepancies listed above for April 16, 2008; May 1, 2008; May 7, 2008; May 13, 2008; and May 14, 2008. 


Johnmeyer also claims that he had an incorrect point of service for K.B. on June 19, 2008, and that this was in-home service for family members that did not involve travel in between.  It is not clear how the Department determined an error.  The Department’s counsel stated:
  

MR. STACEY:  Request some testimony for an explanation of how this actually works.

COMMISSIONER CHAPEL:  Sure.

MR. STACEY:  And how she determined the errors.  

Counsel need not request permission from the Commission to put on his case.  Further, after making the request, counsel did not present evidence as to how the witness determined the errors.  The Department apparently used a different point of service in calculating the error for 
service to K.B. and T.B. on June 16, 2008.
  Johnmeyer mistakenly used a wrong point of service for K.B. and T.B. on June 19, 2008, and did not have any travel time for these services because the services were in-home and he had sessions with other family members at the same time.  

The contested overpayment for the five disputed drive times and the service to K.B. and T.B. on June 16, 2008 is $198.  We conclude that Johnmeyer is not subject to an overpayment sanction for that amount.  
Error Codes G and I:  Place of Service


The Department’s decision letter states that Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)4 and 40 for Error Codes G and I.  Error Code G is billing for the incorrect place of service according to the documentation in the participant’s record.  Error Code I means that the documentation in the participant’s record does not indicate the place of service.  Johnmeyer contests Error Codes G and I for client Kaitlyn E.  


The Department assessed Error Codes G and N for Kaitlyn E. on January 3 and June 25, 2008.  The Department assessed Error Codes I and N for Kaitlyn E. on March 20, 2008.  Johnmeyer contests these items.  Johnmeyer argues that Kaitlyn E. is part of the same family as Kerigan E.,
 but he offered no evidence to meet his burden to show that he billed for the correct place of service on January 3 and June 25, 2008, or that his documentation indicated the place of service for Kaitlyn E. on March 20, 2008.  Although Error Codes G and I did not result in an overpayment, we find that the Department correctly noted Error Codes G and I for services to Kaitlyn E. on these dates.

However, billing for an incorrect place of service or failing to indicate a place of service in the documentation in the participant’s record does not equate with a failure to make documentation available to the Department upon request.  Instead, this is an inaccuracy in the documentation.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)4 for failing to make records available to the Department.  


The Department’s decision states that sanctions are warranted under Regulation 13 CSR 70-3.030(3)(A)40, which provides:  
(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

40.  Failure to submit proper diagnosis codes, procedure codes, billing codes regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim[.]  


A failure to bill for the correct place of service or to have documentation indicating the place of service has nothing to do with a failure to submit proper diagnosis codes, procedure codes, or billing codes.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)40.  
D.  Error Codes M and N:  No Current Diagnostic Assessment 
and/or No Current Treatment Plan

The Department’s decision states that sanctions are warranted under Regulation 13 CSR 70-3.030(3)(A)2, 3, 4, 7 and 39.  Regulation 13 CSR 70-3.030(3)(A)2 provides:  
(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable MO HealthNet program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider’s charges to the general public for the same services or billing for higher level of service or increased number of units from those actually ordered or performed or both, or altering or falsifying medical records to obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan[.]
Johnmeyer argues that he had never been audited before and that he therefore was unaware as to what documents should be provided.  Johnmeyer further argues that he provided what the Department’s letter requested:  complete records of the participants for the six-month audit period.  Johnmeyer states:
  

Since the treatment plans and assessments from before the audit time period have no relevance to the amount of time billed with each participant during the audit period, there is no argument that Petitioner should have known that those records were necessary to complete the review.  

The Department requested:

all diagnostic data (assessment), evaluation, treatment plans, progress notes, and calendar appointment pages that correspond.  


The counseling/psychology manual provides that diagnostic assessments and treatment plans must be current—within one year for adults and adolescents (age 13 to 20) or six months for children under 13.  Pursuant to Regulation 13 CSR 70-3.030(3)(A)7, the policies and procedures of the MO HealthNet program are contained in the provider manual.  


Once again, we find no direct evidence, or evidence from which we may make an inference, that Johnmeyer submitted false information for the purpose of obtaining greater 
compensation than that to which he was entitled, for the purpose of meeting prior authorization requirements or for the purpose of obtaining payments in order to avoid the effect of those changes.  At best we could find an ignorance of the requirement to provide current diagnostic assessment and treatment plans, but we find no purposeful intent to submit false information.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)2.  

The Department also argues that Johnmeyer is subject to sanctions under Regulation 
13 CSR 70-3.030(3)(A)4 for failing to make records available.  As we have stated, the counseling/psychology manual provides that diagnostic assessments and treatment plans must be current – within one year for adults and adolescents (age 13 to 20) or six months for children under 13.  Johnmeyer argues that there was ambiguity in the Department’s request, but the provider manual plainly states that the diagnostic assessments and treatment plans must be current, and it is obvious that the diagnostic assessments and treatment plans, though current, do not necessarily fall within the period of the treatment itself.  The Department requested:
  

copies of the participant’s complete record for the period of January 1, 2008 through June 30, 2008 to include all diagnostic data (assessment), evaluation, treatment plans, progress notes, and calendar appointment pages that correspond. 


The complete records for the period of January 1, through June 30, 2008, would necessarily include the current diagnostic assessments and treatment plans that were not written during that period but pertained to the treatment given and the progress notes made during that period.  By failing to provide current diagnostic assessments and treatment plans upon request, Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)4 for failing to make records available.  

Regulation 13 CSR 70-3.030(3)(A)7 provides:  
(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

7.  Breaching the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO  65109, at its website www.dss.mo.gov/mhd, September 15, 2009.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form[.]

As we have already stated, the counseling/psychology manual provides that diagnostic assessments and treatment plans must be current – within one year for adults and adolescents (age 13 to 20) or six months for children under 13.  Pursuant to Regulation 13 CSR 70-3.030(3)(A)7, the policies and procedures of the MO HealthNet program are contained in the provider manual.  Because Johnmeyer failed to provide documentation, we have no proof that he kept current diagnostic assessment and treatment plans, and we infer that he violated the written and published policies and procedures of the MO HealthNet program as set forth in the provider manual.  Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)7.  

Regulation 13 CSR 70-3.030(3)(A)39 provides:  
(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

39.  Failure to maintain records for services provided and billing done under his/her provider number regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim or both[.]

Because Johnmeyer failed to produce current diagnostic assessment and treatment plans, we infer that he failed to maintain the records for services provided and billing done under his/her provider number.  Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)39.
Error Code E:  Billing for Family Therapy With Siblings Only


The Department’s decision states that there is cause for sanctions under Regulation 13 CSR 70-3.030(3)(A)2, 4 and 7.  


Johnmeyer did not seek prior authorization from the Department to bill for family therapy without a parent, guardian or grandparent present.  Johnmeyer overbilled by billing for family therapy or individual therapy when the documentation supporting that therapy was with siblings only, as the Department found in Error Code E.      

Regulation 13 CSR 70-3.030(3)(A) provides:  
(3) Program Violations.

(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons: 

*   *   * 

2.  Submitting, or causing to be submitted, false information for the purpose of obtaining greater compensation than that to which the provider is entitled under applicable MO HealthNet program policies or rules, including, but not limited to, the billing or coding of services which results in payments in excess of the fee schedule for the service actually provided or billing or coding of services which results in payments in excess of the provider’s charges to the general public for the same services or billing for higher level of service or increased number of units from those actually ordered or performed or both, or altering or falsifying medical records to 
obtain or verify a greater payment than authorized by a fee schedule or reimbursement plan[.] 
Once again, we find no direct evidence, or evidence from which we may make an inference, that Johnmeyer submitted false information for the purpose of obtaining greater compensation than that to which he was entitled, for the purpose of meeting prior authorization requirements or for the purpose of obtaining payments in order to avoid the effect of those changes.  In his corrective action plan, Johnmeyer stated that he did not realize that he could not provide family therapy if the mother/father was not present.  We find Johnmeyer credible.  We find no purposeful intent to submit false information.  


The Department’s decision also states that Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)4 for failing to make records available.  Billing for family therapy or individual therapy when therapy was for siblings only does not equate with a failure to make records available.  We find no basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)4 for Error Code E. 

The Department also asserts that Johnmeyer is subject to sanctions under Regulation 
13 CSR 70-3.030(3)(A)7 for violating the written and published policies and procedures of the Mo HealthNet program.  The psychology/counseling manual states that all requests for family therapy without the parent(s) or entire family present must be prior authorized.  Johnmeyer did not seek prior authorization.  Pursuant to Regulation 13 CSR 70-3.030(3)(A)7, the policies and procedures of the Mo HealthNet program are contained in the provider manual.  Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)7 for violating the policies and procedures of the Mo HealthNet program.   
Other Issues

The Department’s second amended answer also presents a “laundry list” of other provisions of Regulation 13 CSR 70-3.030(3)(A) that are grounds for sanctions, but these are not tied to specific error codes in the Department’s decision.  The second amended answer cites Regulation 13 CSR 70-3.030(3)(A)10, 17, 21, 31, 27, and 40, in addition to the provisions that we have already discussed.  


Regulation 13 CSR 70-3.030(3)(A)10 allows sanctions for: 

Violating any provision of the State Medical Assistance Act or any corresponding rule[.]

Johnmeyer failed to make records available to the Department upon request.  Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)10 for violating Regulation 
13 CSR 70-98.015.  However, we consider Regulation 13 CSR 70-3.030(3)(A) to set forth the grounds for sanctions, and we do not consider that regulation to have been violated in itself.  


Regulation 13 CSR 70-3.030(3)(A)17 allows sanctions for: 

Failing to correct deficiencies in provider operations within ten (10) days or date specified after receiving written notice of these deficiencies from the single state agency or within the time frame provided from any other agency having licensing or certification authority[.]

The Department presented no evidence of Johnmeyer’s failure to correct deficiencies.  Johnmeyer provided additional documentation after receiving the Department’s overpayment letter, but the Department would not accept the documentation.  Therefore, we do not find Johnmeyer subject to sanctions for failure to correct deficiencies.  

Regulation 13 CSR 70-.3.030(3)(A)21 allows sanctions for: 

Failing to repay or make arrangements for the repayment of identified overpayments or otherwise erroneous payments prior to the allowed forty-five (45) days which the provider has to refund the requested amount[.]  

Because Johnmeyer appealed the Department’s decision to this Commission, we do not find him subject to a sanction for failing to repay the overpayments thus far.  


Regulation 13 CSR 70-3.030(A)31 allows sanctions for: 
Failing to take reasonable measures to review claims for payment for accuracy, duplication, or other errors caused or committed by employees when the failure allows material errors in billing to occur.  This includes failure to review remittance advice statements provided which results in payments which do not correspond with the actual services rendered[.]

We have found no evidence of purposeful submission of false claims.  However, the Department’s Regulation 13 CSR 70-098.015(6) provides that “[n]o service has been performed if documentation requirements are not met.”  Johnmeyer billed for services for which he was unable to produce documentation.  The claims are not accurate if no service was performed.  Other errors, such as including drive times in counseling sessions, also resulted in overpayment.  We find a basis for sanction under Regulation 13 CSR 70-3.030(3)(A)31 for failing to take reasonable measures to review claims for payment for accuracy, which resulted in payments that did not correspond with the actual services rendered.    


Regulation 13 CSR 70-3.030(3)(A)37 allows sanctions for: 

Failure to comply with the provisions of the Missouri Department of Social Services, MO HealthNet Division Title XIX Participation Agreement with the provider relating to health care services[.]

The participation agreement required Johnmeyer to produce documentation upon request, but he failed to do so.  Johnmeyer is subject to sanctions under Regulation 13 CSR 70-3.030(3)(A)37.  


Regulation 13 CSR 70-3.030(3)(A)40 allows sanctions for:
Failure to submit proper diagnosis codes, procedure codes, billing codes regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim[.]

MO HealthNet has no billing code for therapy with siblings only, but may provide authorization for such therapy.  We find no sanction for failing to submit proper diagnosis codes, procedure codes, or billing codes.   
Sanctions

The Department argues that the imposition of sanctions:

is required under 42 U.S.C. 1396a, and the regulations promulgated thereunder, and the federally-approved Missouri Medicaid State Plan as the Division is required to adhere to the provisions of the Plan and must take appropriate steps to assure appropriate and sufficient care for Medicaid recipients, and appropriate reimbursement to providers. 

42 U.S.C. 1396a sets forth the federal requirements for state Medicaid plans.  It does not mandate sanctions in a case such as this.  Under the Department’s Regulation 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 

(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 

to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 

Seriousness of the Offense.  In considering the seriousness of the offense, we must consider whether or not an overpayment (financial harm) occurred to the program.  Regulation 13 CSR 70-98.015(6) provides that no service has been performed if documentation requirements are not 

met.  Under Error Code A, Johnmeyer failed to retain documents and produce them for review by the Department.  Therefore, under the regulation, no service was performed and an overpayment resulted.  This caused financial harm to the Medicaid program, and Johnmeyer 
failed to fulfill the terms of his Medicaid provider agreement.  Other errors also resulted in overpayments.  Therefore, the offense is serious.  


We must also consider whether substandard services were rendered to MO HealthNet recipients, or circumstances were such that the provider’s behavior could have caused or contributed to inadequate or dangerous medical care for any patients.  There is no evidence of any substandard services or any behavior by Johnmeyer that could have caused or contributed to inadequate or dangerous medical care for any patients.  

Extent of Violations.  We must also consider the extent of the violations as measured by, but not limited to, the number of patients involved, the number of claims involved, the number of dollars identified in any overpayment, and the length of time over which the violations occurred.  The Department’s review involved 356 claims for 13 clients whom Johnmeyer treated over a period of six months from January 1 through June 30, 2008.  The Department found errors involving 266 claims, or 74% of the total.  Only Error Codes G and I did not result in overpayments.  We have found in Johnmeyer’s favor only as to six discrepancies under Error Code D.  Therefore, the extent of the violations was great.  

History of Prior Violations.  There is no evidence that Johnmeyer had any history of prior violations.  
Prior Imposition of Sanctions.  There is no evidence that the Department had previously imposed any other sanctions on Johnmeyer.  
Prior Provision of Provider Education.  Regulation 13 CSR 70-3.030(5)(A)5 provides that the agency may mitigate its sanction if it determines that prior provider education was not provided.  On the other hand, a more severe sanction may be implicated if prior provider education was given and the same billing deficiencies were repeated.  Because we have no evidence as to 
whether any provider education was previously provided to Johnmeyer, we cannot consider this factor.  

Having considered these factors as required by the regulation, we conclude that Johnmeyer is subject to an overpayment sanction.  Regulation 13 CSR 70-98.015(6) provides that no service has been performed if documentation requirements are not met.  Other errors also resulted in overpayment.  Therefore, financial harm occurred to the program.   There were errors in the vast majority of the claims.  Therefore, this is a serious offense.   The extent of the violations was great.  The Department’s regulations and provider agreement impose the obligation on Johnmeyer to retain and produce documentation to the Department.  The extent and seriousness of the violation warrant the imposition of the overpayment sanction.  The Department calculates the overpayment sanction as $12,404.  We have found that Johnmeyer is not subject to an overpayment sanction for the five disputed driving times and the service provided to K.B. and T.B. on June 16, 2008, in the amount of $198.  The Department has not recouped any money from Johnmeyer yet.  Therefore, he is liable for the retroactive denial of payment in the amount of $12,206.  


Pursuant to Regulation 13 CSR 70-3.030(4), other sanctions are also available.  The purpose of these regulations is to ensure accurate record keeping and compensation for the services rendered. Pursuant to Regulation 13 CSR 70-098.015(6), “[n]o service has been performed if documentation requirements are not met.”  The Department assessed Error Codes A through N, and Johnmeyer did not contest all of them.  Johnmeyer’s admissions in his corrective action plan show that he was not familiar with the terms of the psychology/counseling manual.  As stated in Attachment A to the Department’s decision letter, the documentation for his diagnostic assessments and treatment plans “lacked all requirements.”  In light of this, we conclude that other sanctions are appropriate.  We conclude that Johnmeyer should be required 
to submit 100 percent of his claims for pre-payment review for a period of 30 days, and he should be required to attend at least two provider education classes.  Hopefully this experience has helped Johnmeyer to become more familiar with the record keeping requirements and these sanctions will help him to achieve compliance in the future.  
Summary


Johnmeyer failed to produce adequate documentation to the Department and failed to follow proper billing procedures.  Johnmeyer is subject to sanctions of: 

· $12,206 in retroactive denial of payments,
· one hundred percent pre-payment review of provider claims for a period of 30 days, and

· mandatory attendance for at least two provider education classes.

SO ORDERED on August 4, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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