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FINDINGS OF FACT AND CONCLUSIONS OF LAW


John Meier Motor Company (Meier) filed a complaint on April 5, 2001, seeking this Commission’s determination that Navistar International Transportation Company (International) committed unlawful trade practices.  Meier, a franchisee of International, sells school buses and medium duty trucks.  Meier argues that International refused to honor a succession to the franchise and that International unfairly terminated the franchise.  International argues that Meier did not implement a company-approved succession plan.  


On April 16, 2001, we issued an order staying International’s actions.  This Commission convened a hearing on the complaint on June 27, 2001.  R.A. Wegmann, with Wegmann, Gasaway, Stewart, Schneider, Dieffenbach, Tesreau & Missey, P.C., represented Meier.  Kent L. Brown represented International.  The hearing was continued at the request of the parties in order to pursue a settlement, and reconvened on February 14, 2002.


The matter became ready for our decision on March 22, 2002, the last date for filing a written argument.

Findings of Fact
Meier’s Business:  1957-1993 

1. John Meier opened Meier Motor Company, which performed auto and truck repair, in 1957. 

2. In 1960, John Meier entered into a dealer sales and service agreement with International Harvester Company.  International Harvester’s name subsequently changed to Navistar.  John Meier was the sole proprietor of the business.  

3. John Meier formed Meier, a corporation, in 1982.  John Meier and his only child, Suzanne – now Suzanne Thurman – were the directors of the corporation.  John Meier was the president, his wife (Mary Meier) was the vice president, and Thurman was the secretary-treasurer.  Thurman has served as a director since the formation of the corporation.

4. When Meier became incorporated, the corporation entered into a dealer sales/service agreement with International.
  

5. Under the dealer sales/service agreement with International, Meier has sold school buses and medium duty trucks.  

6. Thurman has worked for the John Meier business since it started in 1957, when she was 13 years old.  She began helping with cleaning, answering the phone, and paperwork, and later helped obtain parts, make out bills, and make deliveries to customers. 

7. Thurman’s duties over the years have included ordering parts, answering the phone, making bills, test-driving vehicles, diagnosing engine problems, performing repairs, meeting 

with customers, making sales proposals, preparing bids, ordering trucks, driving trucks from the factory, and supervising the shop.  

8. Meier has had an average of six employees at any given time over the years, and eight or nine employees at the most.  

The Terms of the Dealer Sales/Maintenance Agreement
9. The Dealer Sales/Maintenance agreement in effect between Meier and International as of 1987 stated:  

Accounting Records and Financial Reports  25.  The Dealer agrees to maintain accounting records that will at all times accurately reflect the financial condition of its business and enable it to prepare monthly operating statements.  The Dealer agrees to furnish financial (balance sheet) and operating (profit and loss) statements to Navistar, and any designated affiliate of Navistar, in the format prescribed by Navistar via the DCN [Dealer Communication Network], quarterly or otherwise as requested by Navistar.  In addition, the Dealer will send its fully detailed and audited annual financial and operating statements to CDA [Central Dealer Administration] and any designated affiliate of Navistar within sixty (60) days after the close of its fiscal year.  

Termination by Immediate Notice  28.  While it is the hope and expectation of the parties that the Agreement will create an enduring and mutually profitable and satisfactory relation, it is recognized that circumstances may arise making it necessary for Navistar or the Dealer to take steps to protect their interests or making it impracticable for this Agreement to continue, and under which it should be immediately terminated.  In order that those circumstances may be clearly understood, it is agreed that:  

(a) Notwithstanding the provisions of Section 27 [providing for termination by mutual consent or advance notice], 

(1) Navistar may at its option by written notice signed by CDA terminate the Agreement effective at once, or

*   *   *

(4) Navistar may exercise any other legal remedies that are available to it, in the event of the happening of any of the following:  

*   *   *

(xi) If the Dealer is a corporation, any change in the principal officers, directors, management, or stock ownership, which, in the opinion of Navistar will effect a substantial change in the operation, management, or control of the dealership.  

*   *   *

Succession of Dealer 30.  On termination of the Agreement, pursuant to Section 28(d), by reason of the death or incapacity of the Dealer, if the Dealer is an individual, or partner, if the Dealer is a partnership, or on termination of the Agreement, pursuant to Section 28(a)(4)(xi) by reason of the death or incapacity of one of the principal officers, directors, management or stockholders, if the Dealer is a corporation (said individual, partner, principal officers, directors, management or stockholders hereinafter referred to in this Section 30 as “the deceased or incapacitated Dealer”), Navistar will, if the Dealer has so requested in writing delivered to Navistar during the lifetime or prior to the incapacity of such deceased or incapacitated Dealer, offer an interim sales and service agreement limited by appropriate amendment to a term of two years, but subject to earlier termination as provided in said agreement, to any nominee(s) the Dealer desires to continue the Dealer’s business after such death or incapacity provided that such nominee(s):  

(a) has, at the time of nomination and at the time of death or incapacity of the deceased or incapacitated Dealer, demonstrated operating qualifications satisfactory to Navistar in the course of active, substantial and continuing participation in the management of the Dealer’s organization, (b) possesses or is able to acquire within a reasonable time, but not to exceed 60 days after such death or incapacity, capital and facilities that are satisfactory to Navistar, (c) will, in Navistar’s judgment, be able to exercise as much control over the operations and affairs of the dealership as the deceased or incapacitated Dealer exercised and (d) provides Navistar with immediate written notice upon the death or incapacity of the deceased or incapacitated Dealer of his desire, legal ability and willingness to execute such an interim sales and maintenance agreement with such execution to occur within not more than 30 days after such death or incapacity.

Succession Plan

10. John Meier contracted Parkinson’s disease sometime around 1981.  

11. On February 27, 1989, International sent information to John Meier regarding succession plans.  The letter states:

There are many types of succession plans that are available to you through insurance companies, attorneys and tax counselors.  The company feels that the most important aspects of the Succession Plan should include:  

(1) The naming of the successor by you.  We have attached to this letter the necessary forms to be completed and directed to Central Dealer Administration for the approval of the successor nominee.  

(2) The basic funding of the Succession Plan generally consists of adequate insurance secured by the dealer principal on his life and made payable to the corporation, such as key man insurance.  Generally the corporation pays for such insurance coverage.  The reason for requiring such funding is that the dealership, or any business for that matter, will generally suffer from financial deterioration during the first year of such management change.  

(3) We request that you furnish to the Company the necessary documentation to support disposition of stock within the corporation under the Succession Plan; such as, a Buy/Sell Agreement, Stock Redemption Agreement, photostatic copy of the front of any insurance policies obtained made payable to the corporation and any other documents that spell out special escrow funds for buyout purposes, including copy of a Will if involved in disposition of the stock.  

Due to the marginal market within your Trade Area, we consider this as an attrition point, and we suggest you consider the time, effort and expenses involved in any Succession Plan which is intended to include the transfer of the Dealer Sales/Maintenance Agreement.   

The letter is signed by R.S. Templeton, and the letterhead shows International addresses in Overland Park and Shawnee Mission, Kansas.  Attached are blank forms:  Exhibit II, Request for Approval of Nominee(s), and Exhibit III, Successor Nominee(s) Personal Data.

12. Meier developed a succession plan whereby Thurman could formally take over the business.  On December 21, 1989, John Meier sent the succession plan to Templeton, by 

certified mail, at the Shawnee Mission address.  International received the succession plan on December 26, 1989.  

13. The succession plan states that John and Mary Meier had given 490 shares of Meier stock to Thurman, and had made a provision to transfer additional shares to Thurman upon the event of the disability, incapacity or death of John Meier.  After the transfer, Thurman would own more than 50 percent of the stock in the company.  Thurman was named as the successor.  The plan further states that:

no specific price for the business need be fixed nor formalized for the reason that gifts have been made and will be made in the future upon the happening of an event of disability, incapacity or death of John A. Meier which will cede the controlling interest in the corporation to the successor, Suzanne Thurman, and as such all of the assets of the corporation together with its in-place going business will simply continue, although under the control of the nominee successor.  

This succession plan includes the avoidance of probate transition or probate delay otherwise potentially present in the event of disability, incapacity or death of John A. Meier.  Additionally, this succession plan places the business precisely where the stockholders wish it to be and necessarily accommodates a transfer and transition wholly within the present operational and management framework and for that matter in the administration and management which has existed in actuality for a number of years. 

Attached to the plan are copies of the forms, Exhibit II and Exhibit III, which Meier and Thurman had executed.  Exhibit III, Successor Nominee(s) Personal Data, includes personal information about Thurman, including a description of her business experience with the company, a complete balance sheet of her personal assets and liabilities, her salary and credit references, and information regarding the business facility.  

14. International sent a letter to John Meier, dated February 6, 1990, acknowledging receipt of the December 21, 1989, letter, and informing him that International was “going 

through the process of approval of the nominee, Suzanne Thurman, the succession plan funding, and the support documentation necessary to your succession plan.”  The letter requests the following additional documentation:  

(1) Copy of document showing the disposition of the remaining 51% of the stock after death or incapacitation. 

(2) Please state the amount of life insurance on you that is made payable to the corporation, John Meier Motor Company, and provide a copy of the face of such policies.  This would be for business continuation purposes.  

(3) Copy of a Will or legal document that shows the disposition of the business and stock after death or incapacitation.  

(4) Current financial statement and audited September 1989 year-end statement.  

The letter is signed by R. S. Templeton, Finance & Planning Manager.  

15. Thurman sent a response to International’s letter on May 11, 1990, stating:  


(1) John Meier Motor Company was granted a Certificate of Incorporation under the For Profit Missouri Corporation Law on April 23, 1982.  Prior to that time the business was operated as a sole proprietorship, the sole proprietor being John Meier.  The corporation has Certificate authority to issue no more than 1000 shares, $100 par value common stock.  All of these shares have been issued by the corporation and are outstanding.  These shares are presently owned, 490 by Suzanne Thurman, 490 by John A. Meier and Mary L. Meier, his wife, as joint tenants, transferable upon death of both to Suzanne Thurman, and 20 shares in the name of John A. Meier, transferable on death to Suzanne Thurman.  The latter Certificate and registration reference the aforesaid 20 shares is irrevocable so that upon the death of John A. Meier those shares will be forthwith and automatically transferred, without benefit of probate, intestate succession or wills, to Suzanne Thurman.  Upon this occurrence, Suzann Thurman will be the sole owner of 510 shares of the capital stock which will represent 51 percent of all issued and outstanding common stock.  The control of the corporation therefore will automatically be that of Suzanne Thurman.  Upon the subsequent death of her mother, Suzanne Thurman will automatically, without benefit of probate, intestate succession or wills, become the owner of all the issued and 

outstanding stock of the John Meier Motor Company.  The documents showing disposition of the remaining 51 percent of the stock are the stock certificates and copies thereof are enclosed.  


(2) There is no life insurance in force on the life of John Meier.  He has for a number of years been uninsurable and in light of the manner in which the business is presently operated and has been operated for a number of years, there would be no essential need, for business continuation purposes, of any insurance.


(3) See item (1) above.  There is in place a Durable Power of Attorney which would authorize stock transfers and controlling interest transfers upon any incapacity with the attorney-in-fact being Mary L. Meier whose only purpose necessarily would be, upon disability of John Meier, the transfer of controlling interest to Suzanne Thurman.  


(4) Statement enclosed. 

16. On March 21, 1991, John Meier sent a letter addressed to Templeton, stating that he had received no response to his letter of May 11, 1990.  

17. On May 3, 1991, International sent a letter to John Meier stating:  

Your letter of March 21, 1991, addressed to R.S. Templeton has been forwarded to me due to Mr. Templeton’s retirement.  I am sorry to report I have no file pertaining to your request.  Enclosed is a copy of Sales Policy Letter G-1663 which covers Dealer Succession Agreements.  We must start over with your request as I have nothing to work with.

The letter is signed by S. L. Marcrum, and the address on the letterhead is International’s Chicago office.  

18. On June 25, 1991, John Meier sent to Marcrum, at International’s Chicago office, a succession plan virtually identical to the one previously submitted on December 21, 1989, including copies of Exhibit II and Exhibit III that had previously been submitted.  

19. On November 11, 1991, John Meier sent a letter to Marcrum stating that he had received no further information and wanted to know if the nominee had been approved.  International received the letter by certified mail on November 14, 1991, but did not respond.  

Meier’s Business:  1993-1998
20. By 1993, John Meier’s health was such that he was inactive in the business.  Thurman took over the active operation of the business.   

21. Meier’s business flooded in the 500-year Flood of 1993, and again in 1995.  

22. On April 26, 1994, Thurman wrote Marcrum requesting approval for the succession program.  Thurman stated that Marcrum had acknowledged her previous request on November 26, 1991.  International received the letter by certified mail on May 2, 1994, but did not respond.  

23. Meier sent International a copy of Meier’s final financial statement for 1997.  

24. John Meier died in July 1998.  

Dealings Between International and Meier:  1998-2000
25. On October 19, 1998, Navistar Financial Corporation, in Dallas, Texas, sent a letter, addressed to John Meier, requesting a copy of Meier’s year-end financial statement for the business year ending September 30, 1998.  

26. On August 5, 1999, Navistar Financial Corporation sent a letter to Thurman requesting financial statements for the year ending September 30, 1998.  

27. On August 12, 1999 – seven days later – Navistar Financial Corporation sent a letter to Thurman stating that Meier was being placed on inventory control because International had not received Meier’s financial statements.  

28. On September 10, 1999, International’s Chicago office sent a letter to Thurman, stating:  

Navistar is aware of the passing away of John Meier, President of John Meier Motor Company (Meier).  Navistar’s Dealer Operations Group and Southwest Sales Region has not received a plan or letter from Meier on your intent for a successor of the Dealer Sales/Maintenance Agreement.  Meier should forward us a written plan for an interim Dealer Sales/Maintenance Agreement 

limited by appropriate amendment to a term of two years.  Please review the following two sections from the Dealer Sales/Maintenance Agreement found on page 18 and 19.


Section 30
Succession of Dealer


Section 31
Deferral of Termination in the Event of 



Death or Incapacity
Section 31 pertains to the death or incapacity of the dealer if the dealer is an individual, or of a partner if the dealer is a partnership.  

29. Thurman did not respond to the September 10, 1999, letter because International had previously failed to respond to Meier’s succession plan, and the plan had already gone into effect in the everyday business.  She continued to deal with the same International personnel with whom she had always dealt, purchasing parts and trucks.  

30. Thurman attended various International company meetings where the company indicated that it had plans to eliminate 300 smaller dealers.  

31. Thurman sent preliminary financial statements to International in 1999 and 2000.  Thurman has been working to get the final financial statements up to date and on file with International.  

32. On March 14, 2000, Navistar Financial Corporation sent a letter to Mary Meier (John Meier’s widow) stating that Meier was in default on its dealer agreement because it had failed to provide copies of Meier’s financial statements.  A copy of the letter was also sent to Thurman.  

33. On October 18, 2000, International employee Sharon Victor sent a letter to Thurman from the Chicago office stating that a sizeable investment would be necessary for Thurman to carry on the business.  The letter states:  

We need to better understand your commitment to the International franchise.  We question your commitment to the sale of new trucks including the role out [sic] of the NGV vehicle.  Our September 10, 1999 letter to you requested a plan or letter from John Meier Motor Company on your intent for a successor of the Dealer Sales/Maintenance Agreement.  To date, none has been received. . . .  Furthermore, with Truck Sales already well below objectives, John Meier Motor Company has not yet signed up for Sales Tools.  Please refer to letter from Perry Knutson dated September 19, 2000 which states that effective January 1, 2001, dealers will not be able to order trucks without Sales Tools.  And, although audited year-end financial statements have been requested of John Meier Motor Company, current copies have not been received.  

Going forward with your franchise will require a sizeable investment above your current level.  The new signage, NGV parts and facilities requirements are required upgrades to continue as a profitable franchised dealer and to remain competitive within your market area. . . . 

We ask you to review these investment requirements to raise your awareness of how serious this matter has become.  For more detailed information refer to your Dealer Facility Guide.  Do you expect the return on this investment to exceed its cost?  You should.  The return you realize may not justify continuing to make such investments.  We are requesting a mutual termination of your franchise and have included the appropriate documentation to be completed.  Please consider this termination before further investments have to be made for the new NGV trucks and required signage.  

Victor was unaware of the succession plans that had been sent to International on December 21, 1989, and June 25, 1991, because those documents were not in the file.  There was no succession plan, and nothing from Thurman, in International’s file.  Thurman did not respond to the letter.

Termination Letter and Appeal
34. On March 8, 2001, Victor sent a letter to Thurman terminating the agreement on grounds that Meier violated the Dealer Sales/Maintenance agreement because it did not have an approved succession plan at the time of John Meier’s death, and because no designated family 

member provided International with written intention to succeed the dealership, after written request from International.  

35. Thurman called Sharon Victor at International and stated that she believed she had filed all the necessary paperwork.  Victor informed Thurman that she did not have any paperwork.  

36. Thurman filed a complaint before this Commission on April 5, 2001.

Meier’s Business:  2000 to Present
37. Thurman has put up a new sign, purchased NGV parts, and implemented new computer programs in the business.  

38. Thurman and her mother have signed personal guarantees, which are on file with the financial division of International, to cover any debts that are outstanding or may occur.  

39. Meier continues to receive parts and trucks from International.  Thurman’s course of dealing with International has not changed.

40. Thurman’s sales efforts have been affected by a lack of certainty resulting from the termination letter.  Thurman has continued to receive financing on new trucks from International, although she understands that if the dealership is terminated, International will only buy back the current model.  Therefore, she has only made sales transactions that she is sure she will be able to complete within a 30 to 60-day time period.  

41. On December 6, 2001, International sent a letter to Thurman thanking her “for the part your dealership played in the Western Region’s success in 2001.”  The letter concludes:  
”On behalf of the Western sales region and all supporting International resources, I assure you of our personal commitment to capitalize on the opportunities that will enable us to exceed our assigned business objectives in 2002 and beyond.”  An attachment showed the degree that Meier achieved the sales results set by International for fiscal year 2001:  


DELIVERIES


(DTUs)
PLAN
ACTUAL
% TO PLAN


BUS
5
5
100%


MEDIUM
9
6
67%


TOTAL
14
11
79%

MARKET SHARE 2001


BUS
45.2%


MEDIUM
14.4%

PARTS PURCHASES


PLAN
$250,000


ACTUAL
$183,834

Conclusions of Law


This Commission has jurisdiction over this case pursuant to section 407.822.1.

I.  Statutory Provisions


Section 407.825.1 provides:  

Notwithstanding the terms of any franchise agreement, the performance, whether by act or omission, by a motor vehicle franchisor of any or all of the following acts enumerated in this subsection are hereby defined as unlawful practices, the remedies for which are set forth in section 407.835:  

*   *   *


(5) To terminate, cancel or refuse to continue any franchise, directly or indirectly through the actions of the franchisor, unless such new motor vehicle franchisee substantially defaults in the performance of such franchisee’s reasonable and lawful obligations under such franchisee’s franchise, or such new motor vehicle franchisor discontinues the sale in the state of Missouri of such franchisor’s products which are the subject of the franchise:

*   *   *


(b) In determining whether good cause exists, the administrative hearing commission shall take into consideration the existing circumstances, including, but not limited to, the following factors:  


a.  The franchisee’s sales in relation to sales in the market; 


b.  The franchisee’s investment and obligations; 


c.  Injury to the public welfare; 


d.  The adequacy of the franchisee’s service facilities, equipment, parts and personnel in relation to those of other franchisees of the same line-make; 


e.  Whether warranties are being honored by the franchisee; 


f.  The parties’ compliance with their franchise agreement; 


g.  The desire of a franchisor for market penetration or a market study, if any, prepared by the franchisor or franchisee are two factors which may be considered;


h.  The harm to the franchisor.  

*   *   * 


(14) To prevent or refuse to honor the succession to a franchise or franchises by any legal heir or devisee under the will of a franchisee, under any written instrument filed with the franchisor designating any person as the person’s successor franchisee, or pursuant to the laws of descent and distribution of this state; provided:  


(a) Any designated family member of a deceased or incapacitated franchisee shall become the succeeding franchisee of such deceased or incapacitated franchisee if such designated family member gives the franchisor written notice of such family member’s intention to succeed to the franchise or franchises within one hundred twenty days after the death or incapacity of the franchisee, and agrees to be bound by all of the terms and conditions of the current franchise agreement, and the designated family member meets the current reasonable criteria generally applied by the franchisor in qualifying franchisees.  A franchisee 

may request, at any time, that the franchisor provide a copy of such criteria generally applied by the franchisor in qualifying franchisees;


(b) The franchisor may request from a designated family member such personal and financial data as is reasonably necessary to determine whether the existing franchise agreement should be honored.  The designated family member shall supply the personal and financial data promptly upon request; 


(c) If the designated family member does not meet the reasonable criteria generally applied by the franchisor in qualifying franchisees, the discontinuance of the current franchise agreement shall take effect not less than ninety days after the date the franchisor serves the required notice on the designated family member pursuant to subsection 4 of section 407.822; 


(d) The provisions of this subdivision shall not preclude a franchisee from designating any person as the person’s successor by written instrument filed with the franchisor, and if such an instrument is filed, it alone shall determine the succession rights to the management and operation of the franchise; and


(e) For determining whether good cause exists, the administrative hearing commission shall take into consideration the existing circumstances, including, but not limited to, the following factors:  


a.  Whether the franchise agreement specifically permits the franchisor to approve or disapprove any successor; 


b.  Whether the proposed successor fails to satisfy any standards of the franchisor which are in fact normally relied upon by the franchisor prior to the successor entering into a franchise, and which relate to the proposed management or ownership of the franchise operation or to the qualification, capitalization, integrity or character of the proposed successor and which are reasonable; 


c.  Injury to the public welfare; 


d.  The harm to the franchisor[.]  

Section 407.822 provides:  


3.  Any franchisee receiving a notice from a franchisor pursuant to the provisions of sections 407.810 to 407.835, or any franchisee adversely affected by a franchisor’s acts or proposed 

acts described in the provisions of sections 407.810 to 407.835, shall be entitled to file an application for a hearing before the administrative hearing commission for a determination as to whether the franchisor has good cause for its acts or proposed acts. 


4.  Not less than sixty days before the effective date of the initiation of any enumerated act pursuant to subdivisions (5), (6), (7) and (14) of subsection 1 of section 407.825, a franchisor shall give written notice to the affected franchisee or franchisees, by certified mail, return receipt requested[.]

*   *   *


7.  In all proceedings before the administrative hearing commission pursuant to this section, section 407.825 and section 621.053, RSMo, where the franchisor is required to give notice pursuant to subsection 4 of this section, the franchisor shall have the burden of proving by a preponderance of the evidence that good cause exists for its actions.  In all other actions, the franchisee shall have the burden of proof.  

Section 407.830 provides:  

It shall be a defense for a motor vehicle franchisor, to any action brought under sections 407.810 to 407.835 by a motor vehicle franchisee, if it be shown that such motor vehicle franchisee has failed to substantially comply with reasonable and lawful requirements imposed by the franchise and other agreements ancillary or collateral thereto, . . . and it shall be a defense to any action brought under sections 407.810 to 407.835 that the complained of conduct by a motor vehicle franchisor was undertaken in good faith in pursuit of rights or remedies accorded to a motor vehicle franchisor as a seller of goods or a holder of a security interest under the provisions of chapter 400, RSMo.  

II.  Refusal to Honor the Succession Plan


Section 407.825.1(14) provides that it is an unlawful practice: 

To prevent or refuse to honor the succession to a franchise or franchises . . . under any written instrument filed with the franchisor designating any person as the person’s successor franchisee . . . .

The statute further provides:  


(a) Any designated family member of a deceased or incapacitated franchisee shall become the succeeding franchisee of such deceased or incapacitated franchisee if such designated family member gives the franchisor written notice of such family member’s intention to succeed to the franchise or franchises within one hundred twenty days after the death or incapacity of the franchisee, and agrees to be bound by all of the terms and conditions of the current franchise agreement,[
] and the designated family member meets the current reasonable criteria generally applied by the franchisor in qualifying franchisees. . . . 


Although the parties acknowledge that John Meier suffered from Parkinson’s disease, they do not argue that Thurman sought to become the successor upon John Meier’s incapacity.  The succession plan indicates that Thurman would succeed him upon his death, although she was already running the business.  John Meier and Thurman gave International abundant notice of their intention for Thurman to become the succeeding principal in the corporate franchise.  International argues that Thurman did not send a notice after her father’s death.  “The law does not require the doing of a useless and futile act.”  Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs and Land Surveyors, 744 S.W.2d 524, 531 (Mo. App., E.D. 1988).  The statute requires that notice be given within 120 days after the death or incapacity of the franchisee.  Thurman substantially complied with the statutory notice requirement because she provided notice of the succession plan when her father became incapacitated.  She gave the notice of her intention to succeed to the franchise well in advance of John Meier’s death, which was thus within the time limit of 120 days after his death.  International consistently ignored that notice.  Therefore, understandably, Thurman believed that giving further notice after John Meier’s death would be a useless act on her part.  


Section 407.825.1(14)(a) further requires that the designated family member “meets the current reasonable criteria generally applied by the franchisor in qualifying franchisees.”  The evidence does not show what requirements International generally required in qualifying franchisees.  It does show what International was requiring of Thurman.  


Section 407.825.1(14)(b) provides that “[t]he franchisor may request from a designated family member such personal and financial data as is reasonably necessary to determine whether the existing franchise agreement should be honored.”  Thurman twice provided the information that International requested on its forms, Exhibit II and Exhibit III.  


Section 407.825.1(14)(d) provides:  

The provisions of this subdivision shall not preclude a franchisee from designating any person as the person’s successor by written instrument filed with the franchisor, and if such an instrument is filed, it alone shall determine the succession rights to the management and operation of the franchise[.]  


International argues that this provision applies only to successor franchisees who are not family members.  Assuming arguendo that this paragraph applies, Meier and Thurman filed a written succession instrument with the franchisor.  They even provided copies of the stock certificates designating that Thurman would hold the majority of the shares upon John Meier’s death.  Therefore, Thurman fully complied with this statutory provision.  


Section 407.825.1(14)(e) provides that in determining whether good cause exists, this Commission shall take into consideration the existing circumstances, which include whether the franchise agreement specifically permits the franchisor to approve or disapprove any successor.  Section 407.825.1(14)(e)a.  The franchise agreement, paragraph 28(a)(4)(xi), provides that the franchise may be terminated upon the death of a principal officer, director, manager, or stockholder.  Paragraph 30 provides that, prior to an interim plan being put into effect, a 

successor nominee must demonstrate operating qualifications satisfactory to International at the time of the nomination and at the time of death of the deceased.  However, section 407.825 provides that the practices outlined therein are unfair trade practices “[n]otwithstanding the terms of any franchise agreement[.]”  Therefore, although the terms of the agreement are a factor to be considered, they are not determinative.  Regardless of the terms of the franchise agreement, John Meier and Thurman established a succession plan according to the explicit instructions that International gave them for setting up a succession plan prior to Meier’s death.  John Meier and Thurman attempted to fully comply with International’s directives for establishing a succession plan, yet it was International that failed to take action for approval of the successor.  Therefore, we give little weight to whether the agreement permits the franchisor to approve or disapprove a successor.    


Another circumstance to be considered is: 

Whether the proposed successor fails to satisfy any standards of the franchisor which are in fact normally relied upon by the franchisor prior to the successor entering into a franchise, and which relate to the proposed management or ownership of the franchise operation or to the qualification, capitalization, integrity or character of the proposed successor and which are reasonable[.]  

Section 407.825.1(14)(e)b.  There is scant evidence of standards that the franchisor normally relies upon prior to the successor entering into a franchise.  International generally expected some funding through insurance coverage because the business generally suffers during the first year of a management change.  In this case, however, Thurman had actively worked in the company for years and continued to run it the way her father had run it.  International also required that John Meier furnish documentation to support the disposition of stock under the succession plan.  John Meier provided this documentation as requested.  There is no question as to Thurman’s qualifications, integrity, or character. 


Other factors to be considered are:  “[i]njury to the public welfare” and “[t]he harm to the franchisor.”  Section 407.825.1(14)(e)c. and d.


There is certainly no injury to the public welfare from Thurman’s continuation of the franchise.  Section 407.825.1(14)(e)c.  International suggests that it would be harmed by Thurman’s operation of the business and that the capitalization of the company is inadequate.   The evidence on this point is inconclusive.  Even after the termination letter, Thurman received a letter from International congratulating her on the sales goals met in the Western region, and she achieved a substantial percentage of the goals set for her dealership:  100% of the goal for bus sales, over 50% of the goal for medium duty trucks, and over 50% of the goal for servicing.  One of the letters that International sent to Thurman states that sales were below objectives.  However, International has not shown that it was actually harmed because Meier’s sales were below objectives.  


International argues a good faith defense under section 407.830.  However, the good faith defense under that statute applies when “the complained of conduct by a motor vehicle franchisor was undertaken in good faith in pursuit of rights or remedies accorded to a motor vehicle franchisor as a seller of goods or a holder of a security interest[.]”  International does not explain how it undertook its actions in pursuit of its rights or remedies as a seller or as holder of a security interest.  The wording of the statute suggests that the action must be taken in relation to the franchisor’s sales or to its rights as a creditor.  International has made some vague allegations that the franchise must reflect well on the franchisor, but it has not established how its rights as a seller were affected.  International has not established a good faith defense in this case.  


International further argues that Thurman failed to comply with the contractual requirements to succeed a dealer principal, in particular Section 30 of the Dealer Sales/Maintenance agreement.  It asserts that under the provision Thurman was required to provide International with immediate written notice of the death or incapacity of a principal officer or stockholder.  Section 30 by its terms does not apply to this case.  It provides that upon termination of the agreement pursuant to Section 28(a)(4)(xi) of the agreement, “Navistar will, if the Dealer has so requested in writing . . . offer an interim sales and service agreement[.]”  Meier appealed to this Commission after receiving the termination letter, as it is authorized to do under section 407.822.1.  Although this Commission issued a stay, there is no evidence that Meier requested an interim sales and service agreement from International after receiving the termination letter.  Further, under section 407.825.1, the performance of the enumerated acts by the franchisor constitute unlawful trade practices “[n]otwithstanding the terms of any franchise agreement.”  Therefore, a franchisor may not rely on a one-sided franchise agreement to escape the plain terms of section 407.825.  


Having considered the various statutory factors and existing circumstances, we conclude that International did not have good cause for its failure to honor the succession to the franchise, when the succession plan had been submitted to International.  Thurman had worked in the business all of her adult life, alongside her father.  She took over the business operations during her father’s protracted illness and was as well prepared as anyone possibly could have been to take over as the principal of the corporate franchise upon his death.  John Meier and Thurman took extraordinary steps to establish and file the succession plan with International, only to have it ignored.  We do not question the credibility of International’s witness, who said that those documents were not in her file.  However, International disregarded the succession plan 

documents when they were submitted.  Further, this case involves Meier – a corporation – as the franchisee.  As set forth in the succession plan, the corporate entity that held that franchise remained intact after John Meier’s death, with only a change in the president and controlling stock interest.  International’s refusal to honor the succession to the corporate franchise, under a written agreement filed with International, is an unlawful practice under section 407.825.1(14). III.  International’s Termination of the Franchise


Section 407.825.1(5) provides that it is an unlawful practice to terminate any franchise unless the franchisee substantially defaults in the performance of her reasonable and lawful obligations under the franchise.  International’s answer alleges that Thurman did not comply with the conditions of the franchise, but does not specifically state how she did not comply.  International presented evidence that Thurman failed to provide financial statements when International Financial Corporation requested them.  However, International did not plead this as a ground for termination.   Thurman testified that she sent at least preliminary financial statements to International at least through 2000, and we believe her.  In order to justify termination, a franchisee’s default in the performance of the contractual obligations must be substantial.  International lost documents that John Meier and Thurman provided.  It is completely plausible that International lost the financial statements that Thurman provided or that they did not reach the appropriate office within International.  It is International, not Meier, that defaulted on reasonable obligations under the franchise.  


Section 407.825.1(5)(b) provides: 

In determining whether good cause exists, the administrative hearing commission shall take into consideration the existing circumstances, including, but not limited to, the following factors:  


a.  The franchisee’s sales in relation to sales in the market; 


b.  The franchisee’s investment and obligations; 


c.  Injury to the public welfare; 


d.  The adequacy of the franchisee’s service facilities, equipment, parts and personnel in relation to those of other franchisees of the same line-make; 


e.  Whether warranties are being honored by the franchisee; 


f.  The parties’ compliance with their franchise agreement; 


g.  The desire of a franchisor for market penetration or a market study, if any, prepared by the franchisor or franchisee are two factors which may be considered;


h.  The harm to the franchisor[.]  


International has the burden of proof on this issue.  The evidence is inconclusive on certain factors.  International emphasizes that Meier did not meet performance goals.  However, the evidence also suggests that smaller dealers were being eliminated and that there was a limited market in the Crystal City area.  As to the franchisee’s investment and obligations, Thurman made investments in a new sign and new parts.  The business was obviously badly injured by the severe 500-year flood that afflicted this region in 1993, with further flooding in 1995.  As previously discussed, we see no injury to the public welfare through Thurman’s operation of the franchise.  There is no evidence as to the adequacy of Meier’s service facilities, equipment, parts and personnel in relation to those of other franchisees of the same line-make.  Although Thurman recognized that improvements to the facilities were needed, the evidence does not show that they were deficient in relation to other facilities.  Thurman continued to perform service work, which suggests that warranties were being honored, although there is not specific evidence to that effect.  As already stated, we believe that Thurman substantially complied with the terms of the dealer franchise agreement.  International suggests that John Meier did not corner a sufficient 

share of its market.  However, it did not present evidence of what could be done to improve the market performance.  There is no evidence of any market study.  International suggests that a franchise is important because the franchisee represents International before the public, and International suggests that Meier’s sales were insufficient.  However, International has not shown specifically that it has been harmed, financially or otherwise, by this franchise or by Thurman’s succession thereto.  


International argues that termination was justified under section 28(a)(4)(xi) of the franchise agreement, which authorized International to exercise its legal remedies in the event of “any change in the principal officers, directors, management, or stock ownership, which, in the opinion of Navistar will effect a substantial change in the operation, management, or control of the dealership.”  However, we agree with Meier that the change in officers, management or stock ownership could not possibly have effected a substantial change in the operation, management, or control of the dealership because Thurman had been running the business continuously for five years prior to her father’s death.  As we have repeatedly stated, a trade practice may be unfair under section 407.825 “[n]otwithstanding the terms of the franchise agreement[.]”


International relies on vague allegations that it began requiring business plans of all its franchisees during the latter years at issue and that Meier failed to meet the requirement that all franchisees submit business plans.  We find no such requirement in the franchise agreement, and International’s failure to consider Meier’s succession plan cannot be justified by an after-the-fact requirement imposed long after the succession plan was submitted.  


Having considered the various factors, we conclude that International did not have good cause to terminate the Meier franchise.  Neither John Meier nor Thurman substantially defaulted in the performance of any reasonable and lawful obligation under the franchise.  The corporation, 

as the franchisee, remained intact after John Meier’s death.  The business continued to operate just as it had prior to John Meier’s death.  Thurman has worked for many years to keep the franchise a profitable enterprise.  The business was especially challenged by the effects of devastating floods in 1993 and 1995, which would have completely discouraged many individuals who do not have the fortitude that Thurman has demonstrated.  Thurman has devoted her entire adult life to carrying on her father’s business.  International has failed to meet its burden of proof to establish good cause for termination of the franchise.  

Summary


We conclude that International committed unlawful practices in refusing to honor Thurman’s succession to the Meier dealership and in terminating Meier’s franchise. 


We make permanent the stay order issued on April 16, 2001.  


SO ORDERED on April 9, 2002.



________________________________



SHARON M. BUSCH



Commissioner

	�Thurman testified that Navistar’s name subsequently changed to International Truck and Engine Company.  Petitioner’s Exhibit 2 supports that assertion.  However, Respondent has made no request to change the caption of this case.  Throughout this decision we refer to Respondent as International.  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  





	�The 1987 franchise agreement was apparently in effect at the time Meier submitted the succession plan.  
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