Before the

Administrative Hearing Commission

State of Missouri

JOHN CLAY FARMS,
)



)



Petitioner,
)




)


vs.

)

No. 09-0912 RG



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


John Clay Farms (“Petitioner”) is not entitled to a refund on motor fuel tax paid for purchases on January 25, 2008, and March 14, 2008, because the refund claim was filed with the Director of Revenue (“the Director”) too late.
Procedure


On June 17, 2009, Petitioner filed a complaint appealing the Director’s decision denying an application for a refund of motor fuel tax.  On July 24, 2009, the Director filed an answer and motion for summary determination,
 with supporting exhibits.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Director establishes facts that (a) Petitioner does not dispute and (b) entitle the Director to a favorable decision. 


We gave Petitioner until August 17, 2009, to respond to the motion, but no response was filed.  Therefore, the following facts are undisputed.
Findings of Fact

1. Petitioner purchased motor fuel on January 25, 2008, March 14, 2008, May 21, 2008, September 19, 2008, and October 1, 2008.

2. Petitioner filed a motor fuel refund claim by regular mail, signed on April 21, 2009, and postmarked April 22, 2009, requesting a refund of taxes paid on these purchases.

3. By letter dated May 18, 2009, the Director denied the portion of the claim for the January and March purchases and granted the remainder of the claims.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  Petitioner has the burden to prove entitlement to a refund.
  The Director cites § 142.824:
1.  To claim a refund in accordance with section 142.815, a person shall resent to the director a statement containing a written verification that the claim is made under penalties of perjury and lists the total amount of motor fuel purchased and used for exempt purposes. . . .  If the claim is filed by the ultimate consumer, a consumer must file the claim within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later.
(Emphasis added.)  The Director argues that she could not – and now we cannot – grant the refund claim for the January and March purchases because the claim was not filed within one year of the purchase date or by April 15 of the following year.  We agree.

Petitioner states that the farming operation will suffer hardship if the refund claim is denied.  We sympathize, but because this Commission was created by state statutes, we have only such authority as the statutes give us.
  We do not have authority to add to or subtract from the terms of the statutes or make an exception.


The Director established the fact that Petitioner did not file the refund claim within the time set forth by statute.  We grant the motion for summary decision.

Summary


Petitioner is not entitled to a refund.


SO ORDERED on September 18, 2009.



________________________________



JOSEPH P. BINDBEUTEL


Commissioner

�Effective January 1, 2009, our rules now refer to “summary decision” instead of summary determination.  Regulation 1 CSR 15-3.446(5).


�Section 621.050.1.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Section 621.050.2.


�State Bd. of Reg’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).
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