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)
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)

DECISION


The Director of Revenue (“the Director”) is entitled to summary decision because there is no genuine issue of fact at dispute.  William Jochens is not entitled to a tax refund.
Procedure

On May 10, 2011, Jochens filed a complaint appealing the Director’s final decision denying his claim for a tax refund.  On June 20, 2011, the Director filed a motion for summary decision pursuant to 1 CSR 15-3.446(6).  On July 12, 2011, Jochens filed a response to the Director’s motion.  The following facts are not disputed.
Findings of Fact
1. Jochens’ 2003 Ford Explorer was insured by State Farm Insurance in November 2010.
2. Jochens suffered a total loss of the 2003 Ford Explorer on November 24, 2010.

3. State Farm Insurance paid Jochens $9,650 for the total loss of the 2003 Ford Explorer on December 9, 2010.

4. In December 10, 2010, Jochens leased a 2011 Honda Accord from Honda of Frontenac.

5. One of the lease terms specifies that Jochens must pay Honda of Frontenac $31.31 per month as a “monthly sales/use tax.”
6. Honda of Frontenac gave Jochens an application for Missouri title and license.

7. On that application, under “State Tax” is typed “EX #12.” Under “Local Tax” is also typed “EX #12.”

8. Jochens took the application to a local fee office where he titled and registered the 2011 Honda in his name.

9. On the receipt, under “Fee Assessment Information,” is typed “Tax Exemption 12-Lease/Rental.”  Jochens paid no tax to the Director at the time of titling and registration.
10. Jochens applied for a refund of tax on April 25, 2011.  The total amount of money requested is $813.

11. The Director denied Jochens’ refund application on April 27, 2011.  The denial was the final decision of the Director.

12. Jochens appealed the Director’s final decision on May 10, 2011, alleging that he is entitled to a tax refund because he pays tax on his lease payments to Honda of Frontenac.

13. Honda of Frontenac remits taxes paid by Jochens to the Director.

14. Jochens does not pay tax on his lease payments directly to the Director.
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
 We may grant a motion for summary decision “if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts.” 
  A party may establish a fact, or raise a dispute as to such facts, by admissible evidence, which may include a pleading of the adverse party, discovery responses of the adverse party, affidavit, or other evidence admissible under the law.
  The Director submitted her answer to Jochens’ complaint.  The Director also submitted certified records of the Department of Revenue.  We have found those facts to be undisputed from our examination of the admissible evidence and the parties' arguments.
Taxes Paid to Honda of Frontenac

Section 144.190.2
 provides:

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to §§ 144.010 to 144.525, and the balance, with interest as determined by § 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.
(Emphasis added).  The Director claims that Jochens, as the lessee of the 2011 Honda, did not remit the tax and therefore does not have standing to a refund claim.  The Director cites Galamet, Inc. v. Director of Revenue
 to support her position.  In Galamet, the Missouri Supreme Court held that a purchaser of electricity who paid sales tax directly to the utility 
provider did not have standing to demand a refund of sales tax from the Department of Revenue under § 144.190.  The Court noted the following history of § 144.190, the sales tax refund statute:
The controlling issue is whether Galamet, as a purchaser, has standing to demand a refund directly from the Department of Revenue.  Refunds of sales tax are governed by § 144.190, RSMo, and 12 CSR 10-3.516 and 12 CSR 10-3.520. In Norwin G. Heimos Greenhouse v. Rev. Director, 724 S.W.2d 505 (Mo. banc 1987), this Court reasoned that the legislature, by use of the general word “person” in § 144.190, intended to allow anyone burdened by the collection of sales tax to request a refund.  Id., at 507. While 12 CSR 10-3.520 purported to limit standing only to sellers, the Court held the regulation invalid because it was “plainly inconsistent with the terms of § 144.190.” Id.
After Greenhouse, however, the legislature amended § 144.190 so that the term “person” is now limited to “the person legally obligated to remit the tax.” 1988 Mo. Laws 571.  While purchasers have a statutory duty to pay sales tax to sellers under § 144.060, it is the person receiving that payment who has the duty to “remit” the taxes to the Director.  § 144.080.1, RSMo. Thus, the legislature amended § 144.190 with the apparent intent to limit refunds to those who have a legal obligation to pay sales tax directly to the Department of Revenue.  Because Galamet has no legal obligation to make this direct payment, it has no standing to request a refund under § 144.190.  Galamet's remedy, if any, is to prevail upon KCP & L, the statutory remittor of the sales tax, to apply for the refund.[
] 

We find that the principles stated in Galamet are controlling.  Therefore, under § 144.190, Honda of Frontenac is the party “legally obligated to remit the tax,” and is the proper party to claim a refund, not Jochens.  There is no genuine dispute of fact, and the Director is entitled to summary decision.
Summary

Jochens is not entitled to a refund.  We cancel the hearing.
SO ORDERED on August 3, 2011.
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NIMROD T. CHAPEL, JR.


Commissioner
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