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JNM AIR DELAWARE LLC,
)



)



Petitioner,
)




)


vs.

)

No. 10-1619 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


JNM Air Delaware LLC (“JNM”) is liable for $48,587.50 in use tax, $12,146.88 in additions to tax, and accrued statutory interest.
  
Procedure


JNM filed a complaint on August 26, 2010, challenging the Director of Revenue’s (“Director”) assessment of use tax, additions to tax, and statutory interest.  The Director answered the complaint on September 21, 2010.  The parties submitted the case for decision by filing a joint stipulation of uncontested facts with 15 exhibits on February 22, 2011.  The case became ready for our decision when we received JNM’s last written argument on May 16, 2011.  A. Fuller Glaser, Jr., and Gene J. Brockland of Herzog Crebs LLP represented JNM.  Legal Counsel John Griesedieck represented the Director.  Legal Counsel Spencer A. Martin replaced Griesedieck as counsel for the Director on July 25, 2011.
Findings of Fact
1. JNM is a single-member, Delaware limited liability company that was formed on July 30, 2001.

2. The original sole member and manager of JNM was James N. Mills (“Mills”).  
3. JNM is classified and treated as a disregarded entity for federal income tax purposes for all tax periods.

4. JNM’s principal place of business is 8235 Forsyth Blvd., Ste. 300, St. Louis, Missouri, 63105, and JNM maintains its registered office in the state of Delaware at 2711 Centerville Road, Suite 400, Wilmington, Delaware, 10980.

5. Mills maintains a residence in Florida and files federal income tax returns as a resident of Florida.  Mills filed Missouri income tax returns as a nonresident for 2001, 2002, 2003, 2004, 2005, 2006, 2007, 2008, and 2009.  Mills has Florida and Missouri driver’s licenses.  When Mills is in Missouri, he stays in a house in St. Louis County, Missouri, that is owned by the Mills Irrevocable Trust.

6. Effective August 1, 2001 and pursuant to an Aircraft Purchase and Sale Agreement entered into by the parties (“Agreement”), JNM purchased a Daussalt/Sud Fan Jet Falcon aircraft Serial No. 265, Registration No. 265 MP (“Aircraft”) from International Wire Group, Inc. (“International Wire”) for one million, one hundred fifty thousand dollars ($1,150,000).  The address for International Wire listed on the Agreement is 101 South Hanley Road, Suite 1075, St. Louis, MO 63105.  The address listed for JNM on the Agreement is 101 South Hanley Road, Suite 400, St. Louis, MO 63105.
7. On August 1, 2001, JNM took possession of the Aircraft from International Wire in Wilmington, Delaware.  The Aircraft had departed that day from Lambert St. Louis – International Airport in Missouri at 14:49 hours and arrived at New Castle Airport in Delaware 
at 16:49 hours.  The Aircraft later departed New Castle Airport in Delaware at 18:32 hours and arrived back at Lambert St. Louis – International Airport in Missouri at 20:21 hours.

8. JNM submitted an Aircraft Registration Application for the Aircraft to the Federal Aviation Administration, which is dated July 31, 2001.

9. From August 1, 2001, through September 17, 2001, the Aircraft was hangared from time to time at Lambert St. Louis-International Airport in St. Louis County, Missouri.  From September 17, 2001, until the present day, the Aircraft has been hangared at Spirit of St. Louis Airport in St. Louis County, Missouri.

10. The purpose of the flights recorded in the flight logs was to transport Mills and his business associates to and from meetings at various corporate offices throughout North America, including the Dominican Republic.

11. During the period from August 1 to December 31, 2001, the Aircraft was flown a total of 22,265 miles, 1,930 of which (8.66%) were miles flown over the state of Missouri.  During this same period of time, the Aircraft was in Missouri for 117 of the 153 days because each day of flying either began or ended in Missouri.  The Aircraft had a similar relationship with Missouri in 2002 and 2003.
  In 2002, all but four days of flying began or ended in Missouri.  In 2003, all but two days of flying began or ended in Missouri.
12. JNM reported the Aircraft to St. Louis County, Missouri, as personal property owned as of January 1, 2002.

13. On January 1, 2002, Mills assigned his membership interest in JNM to Mills & Partners, Inc. (“Mills & Partners”).

14. Mills & Partners is a Delaware corporation licensed to do business in the state of Missouri.  Mills & Partners’ principal place of business is 8235 Forsyth Boulevard, Ste. 300,    St. Louis, Missouri, 63105.

15. On July 30, 2010, the Director issued her assessment of unpaid use tax to JNM for the period of January 1 – December 31, 2003.

16. The assessment for 2003 was based on a clerical error.  Therefore, on January 7, 2011, the Director cancelled the 2003 use tax assessment and issued a use tax assessment to JNM for the period of August 1, 2001 – December 31, 2001. 

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  JNM has the burden of proving it is not liable for the amounts the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

I.  Use Tax 

Section 144.610 provides for a compensating use tax in Missouri as follows:

1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020. This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state. 

2.  Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state[.]
Section 144.605 defines the terms “storage” and “use” for purposes of the use tax imposed by 
§ 144.610:

(10) “Storage”, any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that is temporarily kept or retained in this state for subsequent use solely outside the state;

*   *   *

(13) “Use”, the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.]

An exemption from use tax is provided in the pertinent part of § 144.615(1)
 for:

Property, the storage, use or consumption of which this state is prohibited from taxing pursuant to the constitution or laws of the United States or of this state[.]


Unlike the sales tax, which is imposed on the sale of an item in Missouri, the compensating use tax is levied on the privilege of using, storing or consuming an item within Missouri.  The purpose of the use tax is to complement, supplement, and protect the sales tax by creating “equality of taxation of purchases or use of property purchased outside the state which cannot be reached as sales because of the commerce clause of the federal constitution.”
  This purpose is achieved by imposing an equivalent levy for the privilege of using property in Missouri that was purchased outside of Missouri as would have been imposed upon the sale of the property in Missouri. 

Although the Commerce Clause of the United States Constitution limits a state’s ability to tax interstate commerce,
 state use taxes have been upheld by the United States Supreme Court as a means to eliminate the incentive to escape state sales taxes by purchasing items from out-of-state sellers.
  In Complete Auto Transit, Inc. v. Brady,
 the Supreme Court rejected the principle that interstate commerce was entirely immune from state taxation and established a four-part test for determining whether a tax complied with the Commerce Clause.  Applying the Complete Auto test to the Missouri use tax, the Missouri Supreme Court explained that Missouri may impose a use tax on interstate commerce if “the tax: (1) has a substantial nexus with the State; (2) is fairly apportioned; (3) does not discriminate against interstate commerce; and (4) is fairly related to the services provided by the State.”
  

JNM argues the Director’s assessment violates the Commerce Clause because there was not a substantial nexus with Missouri and the assessment was not fairly related to the services provided by Missouri.  In response, the Director first asserts this Commission does not have the authority to determine whether the Director’s use tax assessment violates the Commerce Clause.  Second, the Director argues that the use tax does not violate the Commerce Clause.

The Director is correct in asserting we lack authority to declare a statute unconstitutional.  We are careful not to invade the purview of the courts and will not do so in determining this case.  Although we do not have authority to determine the constitutionality of Missouri’s use tax law, we do have to make the factual determinations necessary for such an analysis under the Complete Auto test.  Similarly, we have a duty to apply the law consistently with the United 
States and Missouri constitutions when determining JNM’s lawful tax liability.
  Therefore, we are necessarily required to analyze whether the imposition of the use tax to JNM’s purchase of the Aircraft violates the Commerce Clause.  This analysis is also mandated by the exemption provided by § 144.615.(1),
 which exempts “[p]roperty, the storage, use or consumption of which this state is prohibited from taxing pursuant to the constitution or laws of the United States or of this state.”
JNM has a substantial nexus with Missouri.

The first part of the Complete Auto test requires a substantial nexus between the tax and the activity or person the state seeks to tax.
  In other words, there must be some definite link or minimum connection between a state and the person or activity it seeks to tax.  In the sales and use tax context, substantial nexus requires a physical presence within the taxing state.


JNM asserts the required substantial nexus is lacking.  In support, JNM points to the fact it is organized under Delaware law, its member and manager meetings are conducted in accord with Delaware law, the Agreement to purchase the Aircraft was governed by Delaware law, and the percentage of miles flown over Missouri during the period from August 1, 2001 to December 31, 2001, constituted only 8.66% of the total miles flown by the Aircraft.  JNM makes these assertions to distinguish its activities from those that were found sufficient to establish substantial nexus in Director of Revenue v. Superior Aircraft Leasing Co.


In Superior Aircraft, the Missouri Supreme Court concluded that the “taxable moment” analysis previously used in determining the constitutional validity of the use tax’s application to 
the purchase of an aircraft was no longer valid.  Instead, the court applied the test set forth in Complete Auto.
  The Superior Aircraft Leasing Company was a Missouri corporation with business offices in Missouri.  It had purchased an airplane in Kansas and leased it to an Ohio company.  Superior Aircraft hangared and repaired the airplane in Ohio, and it used the airplane for its own purposes when the Ohio company was not using it.  Eighteen percent of the total flight hours were logged for flights to and from Missouri for Superior Aircraft’s board meetings.  The time spent in Missouri for each of the trips ranged from several days to approximately one week.  The corporation paid no sales or use tax on the purchase, use, or storage of the aircraft in any state.  The court determined that a substantial nexus existed with Missouri and that the Missouri use tax assessment was valid.  


JNM has taken pains to distinguish the factors relied upon by the Missouri Supreme Court in finding substantial nexus in Superior Aircraft from those in this case.  JNM, however, ignores the most significant distinguishing factor – unlike the Superior Aircraft Leasing Company, JNM had a substantial physical presence in Missouri.

JNM’s principal place of business was in Missouri at all relevant times; consequently, Missouri serves as the center of its economic activity, despite its being organized as a Delaware limited liability company.  JNM’s reliance on the fact that only 8.66% of the total miles flown during the last five months of 2001 were flown over Missouri is misplaced.  During this same five-month period, each day of flying by the Aircraft either began or ended in Missouri, the Aircraft was hangared in Missouri, and the Aircraft was in Missouri on 117 days of the 153 days in that period of time.  The Aircraft’s primary purpose was to transport Mills and his business associates from their offices in Missouri to other parts of the country.  


JNM’s significant physical presence in Missouri makes many of the factors relied upon in Superior Aircraft simply unnecessary to consider.  The relationship between JNM, the Aircraft, and Missouri was substantial.  Beginning with the first day of JNM’s ownership of the Aircraft, when the Aircraft was flown from Missouri to Delaware for “delivery” from one corporation with a Missouri business address to another such corporation before returning to Missouri, JNM and the Aircraft maintained a substantial physical presence in Missouri.  Therefore, we conclude there is a substantial nexus with Missouri that supports the imposition of the use tax on JNM’s purchase of the Aircraft.
The use tax is fairly apportioned.

The second part of the Complete Auto test ensures each state only taxes its fair share of an interstate transaction.  Unapportioned sales or use taxes resulting in multiple taxation of a transaction violate the Commerce Clause.
  A state may cure any such defect, however, by designing a system of credits or refunds that reduces the possibility of multiple taxation by giving sellers and purchasers credit for taxes paid to other states in connection with the transaction being taxed.
  Missouri has such a system of credits for taxes previously paid to another state.
  JNM did not pay any sales or use taxes to any other state in relationship to its purchase of the Aircraft; if it had, JNM would have been eligible for a credit against the use tax assessed by Missouri. Therefore, we find the use tax to be fairly apportioned.
The use tax does not discriminate against interstate commerce.

The third part of the Complete Auto test proscribes discrimination against interstate commerce.
  A tax discriminates against interstate commerce when it imposes an unfair share of 
the tax burden on interstate commerce.
  This tax does not impose a greater tax burden on interstate commerce than is imposed on intrastate commerce.  The use tax only seeks to impose an equivalent tax on an aircraft used in Missouri purchased out of state as is imposed on an aircraft used in Missouri purchased in state.  Therefore, we do not find any discrimination against interstate commerce.
The use tax is fairly related to the services provided by Missouri.

The last part of the Complete Auto test requires the tax to be fairly related to services provided by the state.
  The purpose of this requirement “is to ensure that a State’s tax burden is not placed upon persons who do not benefit from services provided by the State.”
  This does not involve a narrow inquiry into the cost of the services incurred by the state on account of the specific activities associated with the interstate transaction; instead, interstate commerce may be required to contribute to the cost of all governmental services, including services that do not directly benefit interstate commerce.


JNM asserts it does not receive benefits from Missouri sufficient to justify the tax.  JNM points to the fact that it is organized under Delaware law, operates its manager and member meetings under Delaware law, the Agreement to purchase the Aircraft was governed by Delaware law, and that its internal disputes and any dispute over the Agreement would be resolved in Delaware courts.  JNM’s assertions are without merit.


JNM’s principal place of business is Missouri.  The Aircraft is hangared in Missouri.  The purpose of the Aircraft is to fly Mills and his business associates to and from Missouri as they conduct their business throughout the country.  In conducting these activities in Missouri, 
JNM receives numerous benefits that are provided by Missouri within its borders:  police and fire protection, law, courts, public infrastructure, and the numerous other advantages of civilized society.  Therefore, we find the use tax to be fairly related to the services Missouri provides JNM.

For all of the foregoing reasons, we find that Missouri's imposition of a use tax on JNM’s use of the Aircraft within Missouri does not unduly burden interstate commerce or offend the Commerce Clause.
II.  Additions to Tax

Section 144.665.1, in pertinent part, provides for additions to tax as follows:

In case of failure to file any return required under sections 144.600 to 144.745 on or before the date prescribed therefor (determined with regard to any extension of time for making a return), unless it is shown that such failure is due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional month, or fraction thereof, during which such failure continues, not exceeding twenty-five percent in the aggregate[.] 

The additions to tax provided for above are in addition to any interest required to be paid on the tax.


JNM never filed a use tax return for its purchase of the Aircraft; therefore, JNM would be subject to the maximum penalty of a 25% addition to tax under § 144.665.1.  JNM asserts it should not be subject to additions to tax because its failure to file a return was “due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent.”
  We disagree.  

JNM failed to provide any evidence of its subjective intent concerning the applicability of the use tax; instead, JNM merely asserts that the circumstances of the transaction establish that it had reasonable cause to believe it had no need to file a Missouri use tax return.  As explained above, well-settled law establishes JNM’s requirement to pay use tax on its purchase of the Aircraft.  The Director also promulgated Regulation 12 CSR 10-4.620(1), effective October 27, 1988, to provide guidance to taxpayers like JNM who purchase aircraft out of state:

Any business, interstate or intrastate, that is not a common carrier, which makes an out-of-state purchase of an airplane to be stored, consumed or used in Missouri is liable for Missouri use tax on the purchase price of the airplane, pursuant to Director of Revenue v. Superior Aircraft Leasing Company, Inc., 734 SW2d 504 (1987) and Complete Auto Transit v. Brady, 430 U.S. 274, 97 S. Ct. 1076, 51 L. Ed. 2nd 326 (1977).  A credit will be given for any sales or use tax paid to another state which is less than or equal to the Missouri sales/use tax liability.  If this out-of-state tax is less than the use tax which would be due Missouri, Missouri imposes a tax equal to the difference.
Under these circumstances, we find that JNM failed to establish that its failure to pay the tax was “due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent.”
  Therefore, we find JNM liable for additions to tax as assessed by the Director.  
Summary


JNM is liable for $48,587.50 in use tax and $12,146.88 in additions to tax, plus accrued statutory interest.

SO ORDERED on November 2, 2011.



________________________________



KAREN A. WINN


Commissioner

�The accrued statutory interest as of February 15, 2011 was $24,364.29.


�The parties provided the Aircraft’s flight logs as Exhibits 7 and 8 to their joint stipulation of uncontested facts.  Although the flight logs appear substantially complete, there appear to be some missing entries. 


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�RSMo Supp. 2010.


�Farm and Home Savings Ass'n v. Spradling, 538 S.W.2d 313, 317 (Mo. banc 1976).


�U.S. Constitution, Art. 1, § 8, cl. 3.


�Henneford v. Silas Mason Co., 57 S.Ct. 524 (1937); Southwestern Bell Tele. Co. v. Morris, 345 S.W.2d 62 (Mo. banc 1961).


�97 S.Ct. 1076 (1977).


�Director of Revenue v. Superior Aircraft Leasing Co., 734 S.W.2d 504, 507 (Mo. banc 1987).


�Duncan v. Missouri Bd. for Architects Professional Eng’rs and Land Surveyors, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).


�RSMo Supp. 2010.


�Complete Auto, 97 S.C.t. at 1079.


�Quill Corp. v. North Dakota ex rel. Heitkamp, 504 U.S. 298, 315 (1992).


�734 S.W.2d 504 (Mo. banc 1987).


�734 S.W.2d at 507.


�J.D. Adams Mfg. Co. v. Storen, 304 U.S. 307 (1938).


�D.H. Holmes Co., Ltd. v. McNamara, 486 U.S. 24, 31-32 (1988).


�Regulation 12 CSR 10-4.620.


�Colonial Pipeline Co. v. Traigle, 421 U.S. 100 (1975).


�Quill, 504 U.S. at 313. 


�D.H. Holmes Co., 486 U.S. at 32-34.


�Goldberg v. Sweet, 488 U.S. 252, 266-67 (1989).


�Id. at 267.


�Section 144.665.3.


�Section 144.665.2.


�Section 144.665.2.
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