Before the

Administrative Hearing Commission

State of Missouri

MISSOURI BOARD FOR ARCHITECTS
)

PROFESSIONAL ENGINEERS,
)

PROFESSIONAL LAND SURVEYORS, AND )

LANDSCAPE ARCHITECTS,
)



)



Petitioner,
)




)


vs.

)

No. 11-0461 AR



)

RODNEY AND MICHELLE JETT,
)




)



Respondents.
)

DECISION

We dismiss the complaint for lack of subject matter jurisdiction.
Procedure

On March 4, 2011, the Missouri Board for Architects, Professional Engineers, Professional Land Surveyors and Landscape Architects ( the “ Board”) filed a complaint seeking to impose a civil monetary penalty against Rodney and Michelle Jett (the “Jetts”) for engaging in the unlicensed practice of architecture and professional engineering; and for violating or enabling and assisting others in violating Chapter 327.  When the Board discovered that a page had been omitted from the original complaint, it corrected and re-filed the complaint on March 28, 2011, and served a copy on the Jetts by certified mail.  On April 11, 2011, the Jetts, by and through 
counsel, filed an answer to the complaint and a motion to dismiss.  The Board filed a response on April 15, 2011.

In accordance with our regulations, a complaint may be involuntarily dismissed on the motion of the respondent or on this Commission’s own motion for lack of jurisdiction.
  For purposes of considering the Jetts’ motion, we take as undisputed the allegations of the complaint.
Findings of Fact

1.  The Jetts own and operate a restaurant called “The Café Company,” located at 527 East Washington St., in Owensville, Missouri.


2.  Michelle Jett incorporated Jett Management Co., LLC, in 2002; Jett Management is located next to The Café Company.


3.  Neither the Jetts nor Jett Management holds or has ever held or applied for a certificate of authority to practice architecture, professional engineering, or any other profession for which licensure is provided under Chapter 327, RSMo.


4.  The Jetts built an addition to The Café Company in July, 2010 (the “Addition”).  As of September 28, 2010, the Addition was operational and in use by the public for commercial purposes associated with The Café Company.

5.  The Jetts designed and constructed the Addition without employing a Board-licensed or certified architect or professional engineer.


6.  The Jetts failed to provide to the Board architectural or engineering plans, drawings, specifications, and/or designs used in the design, implementation, and construction of the Addition.
Conclusions of Law
I.  Jurisdictional Issues


The Jetts question whether we have subject matter jurisdiction to hear and decide this case, and whether, by their “merely construction of an addition to an existing building,” they have submitted themselves to this Commission’s jurisdiction under §§ 327.076.2 and 621.045.3.
  We view these as two separate, but related, issues.  

Jurisdiction consists of the lawful power to decide a controversy.
  Our jurisdiction comes from the statutes alone.
  If we have no jurisdiction to hear the complaint, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.

a.  Subject Matter Jurisdiction under § 327.076.2


The Board relies on §327.076.2 as the basis for its complaint, which provides:

The board may cause a complaint to be filed with the administrative hearing commission, as provided in chapter 621, against any unlicensed person who: 

(1) Engages in or offers to render or engage in the practice of architecture, professional engineering, land surveying, or landscape architecture; 

(2) Uses or employs titles defined and protected by this chapter, or implies authorization to provide or offer professional services, or otherwise uses or advertises any title, word, figure, sign, card, advertisement, or other symbol or description tending to convey the impression that the person is licensed or holds a certificate of authority to practice architecture, professional engineering, land surveying, or landscape architecture; 

(3) Presents or attempts to use another person's license, seal, or certificate of authority as his or her own; 
(4) Attempts to use an expired, suspended, revoked, or nonexistent license or certificate of authority; 

(5) Affixes his or her or another architect's, engineer's, land surveyor's, or landscape architect's seal on any plans, drawings, specifications or reports which have not been prepared by such person or under such person's immediate personal supervision care; 

(6) Gives false or forged evidence of any kind to the board or any member of the board in obtaining or attempting to obtain a certificate of licensure in this state or any other state or jurisdiction; 

(7) Knowingly aids or abets an unlicensed or unauthorized person who engages in any prohibited activity identified in this subsection; 

(8) Violates any provision of the code of professional conduct or other rule adopted by the board; or 

(9) Violates any provision of subsection 2 of section 327.441.
(Emphasis added.)

We have jurisdiction over the Jetts’ conduct only as authorized by the statute.
  Section 327.076.2 unquestionably grants us subject matter jurisdiction when the Board files a complaint against an unlicensed person who has engaged in the practice of architecture, professional engineering, land surveying, or landscape architecture.  We have jurisdiction in this case only if the complaint alleges sufficient facts to establish that the Jetts engaged in the unlicensed practice of architecture or professional engineering.  As the Jetts correctly suggest, § 327.076.2 does not sanction the design and construction of building additions by unlicensed persons.  

b.  The Practice of Architecture and Professional Engineering


The complaint alleges that the Jetts “built” an addition to their building housing The Café Company, and used the new Addition for public and commercial purposes associated with The 
Café Company.  The Board further alleges that the Jetts “designed and constructed” the Addition without employing a Board-licensed or certified architect or professional engineer.  We find that these allegations alone are not sufficient to bring the Jetts’ actions within the description of the practice of architecture or professional engineering within Chapter 327.  


The practice of architecture is defined in § 327.091:

Any person practices as an architect in Missouri who renders or offers to render or represents himself or herself as willing or able to render service or creative work which requires architectural education, training and experience, including services and work such as consultation, evaluation, planning, aesthetic and structural design, the preparation of drawings, specifications and related documents, and the coordination of services furnished by structural, civil, mechanical and electrical engineers and other consultants as they relate to architectural work in connection with the construction or erection of any private or public building, building structure, building project or integral part or parts of buildings or of any additions or alterations thereto; or who uses the title "architect" or the terms "architect" or "architecture" or "architectural" alone or together with any words other than "landscape" that indicate or imply that such person is or holds himself or herself out to be an architect.  
(Emphasis added.)  Section 327.181(1) defines the practice of professional engineering:

Any person practices in Missouri as a professional engineer who renders or offers to render or holds himself or herself out as willing or able to render any service or creative work, the adequate performance of which requires engineering education, training, and experience in the application of special knowledge of the mathematical, physical, and engineering sciences to such services or creative work as consultation, investigation, evaluation, planning and design of engineering works and systems, engineering teaching of advanced engineering subjects or courses related thereto, engineering surveys, the coordination of services furnished by structural, civil, mechanical and electrical engineers and other consultants as they relate to engineering work and the inspection of construction for the 
purpose of compliance with drawings and specifications, any of which embraces such service or work either public or private, in connection with any utilities, structures, buildings, machines, equipment, processes, work systems or projects and including such architectural work as is incidental to the practice of engineering; or who uses the title "professional engineer" or "consulting engineer" or the word "engineer" alone or preceded by any word indicating or implying that such person is or holds himself or herself out to be a professional engineer, or who shall use any word or words, letters, figures, degrees, titles or other description indicating or implying that such person is a professional engineer or is willing or able to practice engineering.  
(Emphasis added.)


Neither of these definitions requires that every construction project involve the services of an architect or a professional engineer.  The design of a bird or dog house surely does not require an architectural education, and installing a window air conditioning unit is hardly the “creative work” countenanced by the statute to come within the definition of professional engineering.  There are projects that require the specialized expertise of a licensed professional architect or engineer, but other projects do not.  

We find no language in § 327.076.2 from which we can conclude that only a licensed architect or professional engineer may design or construct a building.  It is the nature of the work, and the skills, training, and experience required for the work that dictate the need for a licensed or certified professional.  As the statutes provide, the service or work in question must require architectural or engineering education, training, and experience in order to constitute the practice of architecture or professional engineering.
The Board alleges no facts from which we can determine whether the design and construction of the Addition required the involvement of a professional engineer or architect.  To generally allege that the Jetts “designed” or “constructed” the Addition does not provide a 
sufficient description of what work or services were performed that are within the exclusive purview of the professional services described in §§ 327.181 and 327.091.
  

Because the complaint fails to allege sufficient facts establishing that the Jetts engaged in the practice of architecture or professional engineering, we lack subject matter to hear the complaint and must dismiss it.

II.  Proceedings under § 327.076, RSMo

The Jetts contend this action should have been brought in the county where they reside, as required by § 327.075.2.
  However, this section applies only to injunctive relief sought under the statute; no such relief is sought here.  According to the face of the complaint, the Board relies on § 327.076.2, which authorizes the Board to file a complaint with this Commission, as provided in Chapter 621, against an unlicensed person who engages in the practice of architecture, professional engineering, landscaping, or landscape architecture.  We find no merit in the Jetts’ argument.
III.  Constitutional Issue:  Right to Jury Trial


Finally, the Jetts argue that the use of administrative proceedings against unlicensed persons under § 327.076 violates their right under the Missouri Constitution, Art. I, Sec. 22, to a trial by jury.   This Commission does not have authority to decide constitutional issues
 or to  declare a statute unconstitutional.
  The issue has been raised and may be argued before the courts if necessary.
   
Summary

We dismiss the complaint without prejudice for lack of subject matter jurisdiction and cancel the hearing.

SO ORDERED on July 8, 2011.


_________________________________



MARY E. NELSON
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