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Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
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)



Petitioner,
)




)


vs.

)

No. 10-0923 BN



)

GINA JENSEN,

)




)



Respondent.
)

DECISION


There is cause to discipline Gina Jensen because she consumed alcohol while on duty impairing her ability to perform her work as a registered professional nurse (“RN”), engaged in misconduct in the performance of her professional functions and duties, and violated the professional trust and confidence of her employer, co-workers, and patients.

Procedure


The State Board of Nursing (“the Board”) filed a complaint on May 24, 2010, seeking this Commission’s determination that Jensen is subject to discipline.  Although we served Jensen with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on June 8, 2010, she failed to answer the complaint.  On June 10, 2010, the Board served a request for admissions on Jensen.  Jensen did not respond.


This Commission convened a hearing on the complaint on October 27, 2010.  Attorney Stephan Cotton Walker represented the Board.  Though we notified Jensen of the date and time of the hearing, neither Jensen nor anyone representing her appeared.  This case became ready for our decision on October 28, 2010, when the transcript was filed.
Findings of Fact
1. Jensen held an RN license that was active and current at all relevant times.  
2. In January of 2008, Jensen was employed as an RN at the Riverdell Care Center (“Center”), which is a long-term care facility in Boonville, Missouri.

3. Jensen had a professional relationship of trust and confidence with her employer, co-workers, and the residents at the Center.

4. Jensen was working at the Center on January 20, 2008.
5. Jensen consumed alcohol while at work at the Center on January 20, 2008 by drinking all morning from a coffee cup that contained alcohol.

6. Jensen’s consumption of alcohol on January 20, 2008 impaired her ability to perform her functions as an RN at the Center on that day:  her speech was slurred; her gait was unsteady; she stumbled around the Center; she confused two residents with one another; and she pulled the wrong chart for a resident.
7. Jensen’s co-workers contacted the Center’s director of nursing concerning Jensen’s actions and the possibility that Jensen was impaired due to drugs or alcohol.

8. The director of nursing observed Jensen’s slurred speech and unsteady gait, and detected the smell of alcohol from the coffee cup that Jensen had been carrying and drinking from all morning.

9. On January 21, 2008, Jensen informed the director of nursing that she had been drinking alcohol on duty on January 20, 2008.

10. Subsequently, Jensen placed her RN license on inactive status, and her license has now expired.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  The Board relies in part on its request for admissions that it served on Jensen on June 10, 2010.  Jensen failed to respond to the Board’s request for admissions.  Under our rules, Jensen’s failure to respond to the request for admissions establishes the matters asserted in the request without further proof.
  This rule is true for all parties, even those acting without an attorney.
  The Board offered additional evidence at the hearing to support and explain the undisputed facts established by Jensen’s failure to respond to the request for admissions.  Section 621.045 requires us to “separately and independently” determine whether the facts – undisputed, proven by a preponderance at a hearing, or mixed – constitute cause for discipline.
  Therefore, we independently assess whether the established facts allow discipline under the law cited.


The Board cites § 335.066.2(1), (5) and (12), which allow discipline for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;

*   *   *

(12) Violation of any professional trust or confidence[.]
Subdivision (1) – Alcohol Abuse Impairing Professional Work

The Board argues that Jensen’s consumption of alcohol at work during the morning of January 20, 2008, impaired her ability to perform her work as a licensed nurse.  We agree.  There is cause for discipline under § 335.066.2(1).

Subdivision (5) – Performance of Professional Functions or Duties

The Board argues that Jensen’s consumption of alcohol at work during the morning of January 20, 2008, constituted misconduct.  We agree.  Misconduct is the willful doing of a wrongful act.
  Jensen’s consumption of alcohol at work in a sufficient quantity that it impaired her work performance constitutes a wrongful act.  There is cause to discipline for misconduct under § 335.066.2(5). 

Subdivision (12) – Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Jensen was at work on January 20, 2008, under the influence of alcohol.  She thereby violated the trust placed in her by her employer, co-workers, and residents at the Center by being unable to effectively carry out her duties and by disrupting the care provided to residents with 
her slurred speech, unsteady gait, and stumbling through the Center that required the intervention of her supervisor and her removal.  There is cause for discipline under § 335.066.2(12).
Summary


There is cause to discipline Jensen under § 335.066.2(1), (5) and (12).

SO ORDERED on January 20, 2011.



________________________________



KAREN A. WINN


Commissioner

�Sections 621.045 and 335.066.2.  Statutory references are to RSMo Supp. 2010 unless otherwise noted.  Section 335.066.2 permits the Board to file a complaint under Chapter 621 against the holder of an expired license. 


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�Supreme Court Rule 59.01, as applied to our proceedings by § 536.073.2, RSMo 2000, and 1 CSR 15-3.420(1); Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985); and Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  


�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).


�The Board did not allege, and we have found no evidence of, incompetence, gross negligence, fraud, misrepresentation, or dishonesty by Jensen in relation to her activities on January 20, 2008.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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